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Tu article from the Daily Telegraph on the “ bar- 
barous ” phraséology of the Scotch law, from which we 
Giecgor — last wea: = excited be anger of our 

contemporary, the Scotsman, who comes out 

with a very vehement reply of the Se a: 

In fairness we are bound to hear what is thus said upon 

the other Pigs arora the fostence ¥ enerrer to there who 

ory in the superiority of the legal and proce- 
nat of England over that of Scotland: . 

The Daily Telegraph asserts r that all this rubbish 
of barbarous and obscure tometer nog A been swept from the 
procedure of the English law—that, pleadings, affidavits, decla- 
rations, indictments, and judgments are unambiguous in style 
and plain in diction, and that they are adapted to the meanest 
comprehension; and, therefore, suggests that we would do well 


to assimilate our legal code (?) and especially our legal parlance 
to theirs. 


But would the “ meanest comprehension” suffice to 
make cagting of the following specimens of English law- 
terms i—. oul amy, ne mayhem, advowson, a plea of 
ne unques accouple, t e, or the following law passages 
taken from Harrison’s Digest :— i 

Formedon.—In formedon the tenant having demanded a 
view after a general imparlance, the demandant issued a wrif of 
petit cape: Held “enti 7 

Pleadings.—An indebitatus assumpsit for money lent to the 
wife at:the request of the husband is a good count, 

In Trover against. husband and wife, the declaration stated 
a conversion by both. Held sufficient after verdict. 

Again, while our Judge Ordinary or Lord Ordinary, is so pre- 
carnage a nomenclature that it excites him to exceeding 

ilarity if this dignitary were metamorphosed into a “Master 
traordinary,” he would be quite intelligible, and really, what 
he is nominally, an ordinary feature in the administration of 
justice. A Clerk to the Signet or Writer to the Signet is 
atiother object of vague and solemn qstonishment. Dr. John- 
son interprets the word Signet as“ seal commthonly used for 
the seal-manual of a King.” These were persons who qualified 
themselves to present the writs to which this seal might be 
attached, and so they came to be Writers or Clerks to the Sig- 
net. If they had been Clerks of the Arraigns, or Clerks of the 
Hanaper, or Clerks of the Pipe, or Clerks of the Pell, or Clerks 
of the Estreats and Posteas, or Clerks of the Filacer and 
Exigenter, or Clerks of the Errors, or Six Clerks, or Sixpenny 
Clerks—officers who have all existed in England—it would have 
been all right, and the frequenters of Lincoln's Inn or Thane’s 
Inn would have felt themselves quite at home in reading reports 
about proceedings before even a Lord Ordinary in Scotland. 

The Daily Telegraph admits the absurdities of John Doe 
and Rich Roe and John A’Nokes and John A’Styles 
which long disgraced English law procedure, and seems to 
think that they form a parallel case to what he calls @ 
“crabbed crambo” of Lord Ardmillan’s interlocutor. But the 
differetice is obvious. These fictitious personages always were 
ridiculous absurdities, while sach words as procurator-fiseal and 
deglarator of marriage are only absurd to him, because Ae does 
not understand them. 

There is no doubt that we are rather ill off, in this part of 
the United Kingdom, if the value of a legal. nomenclature con- 
sists in its entire alienation from what it is intended to exprése, 
' We have a document, for instance, called a heritable bond; it 
holds the “ Heritage,” as we call it, and as it is called in the 
Bible, bound over by a bond—also a good Scriptural word— 

for the payment of the money secured; but this is utter bar- 
 darism to those who can only know such a transaction through 
- the word mortgage, which, having some connection which no 
' archwologist has been able to discover with death, is thoroughly 
snited for the occasion, When the creditor takes possession 
with us he “ adjudges,” this being deemed a term not unapt, as 
he must have the judgment of a Court to enable him to do so; 
but this again is absurdly barbarous, and we ought to know 
that the proper word is “ foreclose.” 

i shakes its sides with laughter at the 
name of the officer we call a procurator-fiscal, and yet, if we 





mistake not, England would be rather glad to get him. Whew 
ever there occurs a Road murder, or some involved in 
impenetrable mystery through local mi at the: 
commencement of the inquiry, there arise loud outeries against 
the English system of criminal procedure, and demands. for @. 
public prosecutor, As we possess that desideratum, he must 
needs have a name, and here we are driven entirely to our own 
resources for nomenclature, since England cannot cpp | 
however willing she may be. Both procurator and 
good old words which have comie down to us with the j 
dence of the Roman empire, and their import, origin, and use 
may be traced through Du Cayne and other like authorities 
We have by the way a process called multiplepoinding, a w 

ly # complex that it is almost as good as 
legal nomenclature; and yet, if we come to examine it, we find. 
that, like the rest of our absurd technicalities, it means what 
it says, instead of meaning something else. Pointing is an old 
Scotch word of German origin applicable to the seizing of any~ 


re 5 claimed by di , . 
Instead, then, of each going on his own hook, all the ee 
and claims are discussed in one action called a multiplepoin 

The English have something of the same kind when cross 
claims get desperate. It is termed throwing a fund into hoteh- 
pot—an of which English lawyers ate doubtless 
moch ashamed because it has some resemblance to the thing it 
names, 

‘To come eleser to the point, we have the. wonder of wonders: 
and cause of all-absorbing ridicule, an “action of putting te 
silence,” A woman says she is your wife, and is getting the 
world to treat her accordingly. You say she, is not yor 
wife. In this absurd country, therefore, where we go straighi 
to any given point, we let the man bring an action to 
mouth—to “ put her to silence ”—to make her 
statement that she is his wife. Whether in England th 
end could be gained through something about tort or a 
spiracy, or a statement of something being done contrary 
peace of our lady the Queen, we are not prepared to say; to 
go straight at the point as we do is a thing so incompre! 
absurd that, with all their bantering, it is plain that they do not 
really believe us guilty of it. 

Then. take the other side. A woman says she is legally suck 
a person’s’ wife, though he denies it. She comes, straight inte, 
court with an action of “ Declarator”—an action to have it 
deelared that she is what she claims to be. Here, indeed, is a 
climax of straightforward absurdity. In Ireland, now, where 
they have the blessing of English law, haw do manage 
the matter? Why, some person or other, who is ne hus- 
band nor wife, or a claimant to be either, brings an action 
called an assumpsit. or something of that sort, for # debt, and 
there is a grand trial and grand speeches, and a 
decision, and then the public awakens to the fact that no 
more has been really decided in the matter than’ if it) had 
been aa action between those immemorial litigants, John Doe 
and Richard Roe. ’ 

Still another step straightforward, and this very climax. of 
absurdity is capped. When there is an action of putting to 
silence going on on the one side, and an action of declarator 
the other, we conjoin the two into one action, exhausting at 
the questions at issue regarding marriage or no marriage, 
so get at a decision in our absurd straightforward and par! 
incomprehensible way; and that, we believe, is the very n 
of the process which has paralysed English lawyers with as- 
tonishment and compassion. Of the two parties in the 
the one is English and the other Irish, What can be 
the matter in the courts of these countries. we have seen. As 
it happens that they resided a while in Scotland, it is hoped that 
their partial contact with our queer system may enable. its 
straightforward operations to clear away all the intricacies 
which English jurisprudence has wound round and round 
condition; and hence the ridicule our system is encountering.” 


It was hardly possible for an English lawyer to read 
the article in our itam contemporary without 
feeling that it was open to such an answer as it hae 
received. There can be no however, that the 
tendeney of modern legislation has been towards an 
improvement in the phraseology of our law, and that 
setinines pode  eodingaie <> cxtinact gia 
language, therefore, intelligible to ordinary people, 
than Scotch law. But all that we insist on is the un- 
desirableness of the continuance of whatever is absurd 
in the phraseology of either system, and of the present 
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difference of the language and procedure of them 
both. One of the objects of the Irish Superior Courts 
Inquiry Commission is the assimilation as far as possible 
of the language and procedure in the administration of 
justice in England and Ireland. If the labours of the 
Commissioners lead to this result, it will unquestionably 
be a great boon to both countries. But surely Scotland 
stands more in need of an effort of this kind, as the 
differences in this respect between Ireland and England 
are insignificant compared with those between Scotland 
and all other portions of the United Kingdom. 


Tue expenses attending the Windham Lunacy Inqui 
before Master Warren are fearful. It is stated that both 
Sir Hugh Cairns and Mr. Montagu Chambers received 500 
guineas with their briefs, besides “ refreshers” of 50 guineas 
per day, and 10 guineas for every consultation. Thejunior 
counsel en are also remunerated very liberally y and 
the 23 jurymen receive three guineas per day each. 
Summonses were issued requiring the attendance of 
250 witnesses, some of them from distant parts of the 
Continent. Theshort-hand writers’ expenses are expected 
to amount to £1,000, and altogether expenses are roughly 
estimated to amount to £2,000 per day, or about £300 
for each hour during which the case is actually proceed- 
ing. A writer in a recent number of the Times says that 
“ several additional subpoenas were issued so recently as 
Saturday last, and the master had been required to sign 
one or two more. Somewhere about 130 witnesses have 
been examined, and if a separate issue is to be raised 
upon thecharacter, antecedents, and domestic relations of 
each, the Windham case may be prolonged until the al- 
leged lunatic is cold in his grave, and his property has 
passed into other hands. It is unnecessary to state that 
the expenses of the inquiry are frightful. On the most 
moderate computation the question of the sanity or in- 
sanity of Mr. Windham cannot be decided at a less cost 
than £60,000, and, unless prompt and energetic measures 
should be taken to keep the inquiry within proper bounds 
the expenditure will be much greater. Sir Hugh Cairns 
asserted, in his brilliant speech for the defence, that the 
real question at issue was the possession of the Wind- 
ham estates. That may be true in a sense different 
from that in yn pha uote it, and the wate of 
the case may find the Fellbrigg property in the posses- 
sion sauiher of Mr. Windhane nor of the potlenenn, 
but of their respective lawyers.” 


Ow Saturday last, the first day of term, the benchers 
of Lincoln’s-inn received a letter from their preacher, 
the Rev. Dr. Thomson, Bishop of Gloucester, an- 
nouncing his resignation of the preachership of the Inn. 
It is now understood that, at a council meeting of the 
benchers, to be held on the last day of term, the vacancy 
will be declared and the preliminaries to the election of 
a successor to the Bishop will be arranged ; and the elec- 
tion will take place within a week or ten days after- 
wards. Twenty-five clergymen have announced them- 
selves as candidates for the office. A complete list of 
the names of these gentlemen, or prepared in the 
first instance for the use of the benchers only, in whom 
the right, of election is vested, may be expected before 
long to be made public. Amongst the more prominent 
candidates, or amongst those who are reputed to have 
the best probabilities of success, may be mentioned 
Archdeacon Otter, son of the late Bishop of Chichester ; 
the Rev. J. W. Blakesley, vicar of Ware and editor of 
Herodotus; the Rev. H. L. Mansel, Waynflete Pro- 
fessor at Oxford, and Bampton Lecturer in 1858; the 
Rev. Josiah Bateman, rector of North Cray, chaplain to 
and biographer of the late Bishop of Calcutta; the Rev. 
F. C. Cook, Inspector of Schools, Queen’s Chaplain, and 
Chaplain to the Bishop of London ; and the Rey. J. R. 
Woodford, vicar of Kempsford, Gloucestershire. 


Tue courts of equity and common law sat on Saturday 
last, the first day of Hilary Term. There were no arrears 
in the courts of equity, but a good deal of business to be 





done. In the common law courts the arrears were large. In 
the Queen’s Bench there were 101 rules and matters to be 
decided, of which, in the new trial list, there was 1 for 
judgment and 52 for argument; in the special _— 
there were 7 for judgment and 31 for argument, whilst of 
enlarged rules there were 10. In the Common Pleas 
there were 66 rules and demurrers in the list, of which 7 
were enlarged rules, 18 new trial rules, and 9 in the 
remanet paper, with 22 demurrers. In the Court of Ex- 
chequer there were 68 rules and other matters, of which 
there were 17 errors and appeals, 2 rules in the peremptory 
paper, 4 in the special paper for judgment, and 10 for 
argument ; and in the new trial paper there were 2 rules 
for judgment, and 25 for argument. 


On Thursday morning the judges held a meeting at 
Westminster, when the following arrangement was come 
to respecting their circuits for the approaching Sprin 
Assizes :—Midland: Lord Chief Justice Cockburn an 
Mr. Justice Williams. Home: Lord Chief Justice 
Erle and Mr. Justice Wightman. Norfolk: The Lord 
Chief Baron and Mr. Baron Martin. Northern: Mr. 
Justice Willes and Mr. Justice Mellor. Oxford: Mr. 
Justice Crompton and Mr. Baron Channell. Western: 
Mr. Justice Byles and Mr. Justice Blackburn. North 
Wales: Mr. Justice Keating. South Wales: Mr. Baron 
Wilde. It was also arranged that Mr. Baron Bramwell 
should remain in London for the purpose of hearing ap- 
plications upon summonses at chambers, and disposing of 
oes matters incidental to the position of cham 
judge. 


Tue Court of Exchequer Chamber has fixed the fol- 
lowing days for taking errors:—From the Queen's 
Bench, 1st and 3rd February ; the Court of Exchequer, 
the 4th and 5th February; and the Court of Common 
Pleas, 6th February and four following days. The fol- 
lowing arrangement was also made with reference to the 
coe Pleas errors:—The case of pang sa v. The 

ishop of Exeter is expected to occupy the Court several 
days. ? Srould, however, the whole r the time devoted 
to the Common Pleas errors not be fully occupied with 
them, the remaining days will be devoted—first to the 
Queen’s Bench errors, and then the Court of Exchequer 
errors. 


Ar the usual bi-monthly meeting of the members of 
the Society for Promoting the Amendment of the Law, 
held at their rooms, Waterloo-place, on Monday last, 
Sir Lawrence Peel in the chair, Dr. Waddilove read a 

per upon the “ Conflict of maritime belligerent rights,” 
in which, beginning with the treaty of Utrecht in 1713, 
where the principle was first adopted that free shi 
make free goods, he traced the growth of a commercial 
code, which was every day becoming general, but still 
liable to be infringed by any belligerent, as it had been 
by ourselves and others, because there was no controlling 
authority to enforce its sanctions. He suggested that 
there should be a regular code drawn up and approved 
of by all maritime nations, and that it should be ad- 
ministered by a mixed tribunal instead of in the prize 
courts of either belligerent. 


Tue Master or THE Rotts has issued the following 
Order :— 

Whereas by an order made by the Right Honourable the 
Master of the Rolls, on the 13th day of January, 1844, it was, 
amongst other things, ordered that every person who has not 
previously been admitted an attorney of the courts of Queen’s 
Bench, Common Pleas, and Exchequer, or one of them, should, 
before he be admitted to take the oath required by the statute 
6 & 7 Vict. cap. 73, to be taken by persons applying to act as 
solicitors of the High Court of Chancery, undergo an examina- 
tion touching his fitness and capacity to act as a solicitor of 
the said Court of Chancery; and that twelve solicitors of the 
same court to be appointed by the Master of the Rolls in each 
year, be examiners for the’ purpose of examining and enquiring 
touching the fitness and capacity of any such applicant for 
admission as a solicitor; and that any five of the said ex- 
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aminers shall be competent to conduct the examination of such 
applicant. 

Now, in fartherance of the said Order, the Right Honour- 
able the Master of the Rolls is hereby pleased to order and 
appoint that Keith Barnes, Alfred Bell, William Strickland 
Cookson, John Coverdale, William Ford, Bartle John Laurie 
Freere, Frederick Halsey Janson, William Murray, Park 
Nelson, Frederick Ilted Nicholl, Frederick Ouvry, and John 
Young, solicitors, be examiners until the 31st day of December, 
1862, to examine every person (not having been previously 
admitted an attorney of the Court of Queen’s Bench, Common 
Pleas, or Exchequer, or one of them) who shall apply to be ad- 
mitted a solicitor of the said Court of Chancery, touching his fit- 
ness and capacity to act as solicitor of the said Court. And the 
Master of the Rolls doth direct that the said examiners shall 
conduct the examination of every such applicant as aforesaid 
in the manner and to the extent pointed out by the said Order 
of the 13th day of January, 1844, and the Regulations ap- 
proved by his Lordship in reference thereto, and in no other 
manner and to no further extent. 

(Signed) Joun Romitty, M.R. 


Mrz. J. B. Asrrnax, the new recorder of Liverpool, 
was on the 11th inst. formally inducted into his office at 
St. George’s Hall, Liverpool, before the business of the 
sessions commenced. 


Mk. D. F. Carmicuazt has been appointed to act as 
subordinate judge of the Zillah of Chicacole, in the 
East Indies. Mr. W. H. Newnham has been appointed 
to act as assistant judge and session judge at Ahmed- 
nuggur, the appointment of Mr. M. Melvill havin 
been cancelled, and that gentleman having Bonen. 
charge of his appointment as assistant judge and sessions- 
judge of Talma. 


Mr. Hanson, a member of the Legislative Assembly 
of South Australia, has been appointed Chief Justice of 
South Australia, in the place ‘of Sir Charles Cooper, 
who has retired. 


Mr. R. Assueton Cross, M.P. for Preston, barrister- 
at-law, has issued an address to his constituents, inform- 
ing them that, in the event of a dissolution of Parlia- 
ment, he does not intend to present himself again as a 
candidate for the borough. Mr. Cross has represented 
the borough in the Conservative interest since 1857. 


Mr. Henry Irzs Woopcock has been appointed 
Chief Justice of the island of Tobago. 


Mr. J. Hinpr Patmgr, Q.C., of the Chancery Bar, 
is a candidate for the representation of Lincoln in 
Parliament. The seat has become vacant by the retire- 
ment of Mr, Heneage. 


—— 
— 





MR. SEWARD’S LEGAL ARGUMENT. 


The inherent importance which the communication 
made on the 26th of December, from the Department 
of State at Washington to the British representative 
there, has to the great international question, whose 
agitation, like a ground swell, is even now felt, induces 
us, no less than the convenience of our readers, to place 
on record the five points onagen by Mr. Secretary 
Seward, with his arguments. For, although peace is 
happily for the present secured, the Trent matter, 
viewed as one of international right, is still pending. 
Lord Russell has not yet discussed the five questions in 
detail, but he has intimated, for the information of the 
Federal Government, that the Queen’s Government 
differs from Mr. Seward in some of the conclusions at 
which he has arrived; and in the hope of leading to a 
better understanding between the two nations on several 
points of international law, which may, during the pre- 
sent contest, or at some future time, be brought into 
question, Lord Russell promises to state, for communi- 
cation to the Federal Secretary, wherein those differences 
consist. Indeed, there can be little doubt that in adopt- 
ing this course the British Secretary only anticipates an 
avowal by France and the other great powers, which 








have shown themselves so ready to speak in favour of 
the rights of neutrals, that the object of those powers 
has been, not only the maintenance of present peace, 
but the establishment of what may be termed an in- 
dignant precedent against England, out of her own 
mouth, for the restriction of belligerent rights which 
— she has a the first, oy in will _ wer, 
to push to a ing extremity. It may pro’ be 
found Baath oy oe England's recent patriotic eat, 
laudable in itself, has subsided to its usual tem ‘ 
that the Federal Secretary had a double meaning, one 
for this country and another for the rest of Europe, 
when he declared, on the principles laid down in 1804 
by Madison, under Jefferson’s administration, that to 
retain the captive commissioners would be to disallow 
America’s “ most cherished an, and reverse and 
for ever abandon its “ essential policy.” Should it how- 
ever be apprehended that the indulgence of an honest 
resentment may have lately put the greatest naval and 
maritime people in the two hemispheres a little off its . 
guard, in making a precedent against itself, and leaving 
a favourable opening to the secre of the power 


which, in time has been foremost in —. 
tain “ cherished” means of supremacy at sea, dou 

Lord Russell, in his forthcoming answer, will — his 
country in an attitude of proper legal defence, whether 
the future points of international law be brought into 
dispute, as he expects, between England and America, 
or some supplement to the Paris treaty be moved by the 
other European powers who were parties to it. Mean- 
while, let us occupy ourselves with Mr. Seward. 

In the first place, as regards the facts, the American 
official report made some modification of the British case 
already sufficiently known to our readers:—The round 
shot, having been intentionally fired in a direction so 
obviously divergent from the course of the Trent as to 
be quite as harmless as a blank shot, should be 
asa si When the shell was fired, the Trent was 
not approaching the San Jacinto slowly, but was, or 
seemed to be, moving under a full h of steam, as if 
with a. purpose to pass that vessel. The boarding officer 
did not board with a large armed but left his 
marines in his boat. Courteously, though decidedly, he 
asked for the passenger list, which was refused ; and he did 
not employ absolute force in transferring the 
but used just so much as was necessary to show that re- 
sistance would be unavailing. The captain of the Trent 
was not required to go on board the San Jacinto. Some 
further facts were brought on the Bt of the United 
States into the case as stated on the British part. There 
was an insurrection there — os bere ent was Fe 
gaged in suppressing b d and na forces, and in 
regard to w Ach the United States considered Great 
Britain as a friendly power, while she had assumed the 
attitude of a neutral. It had been settled by ‘ 
dence that the United States and Great Britain mutually 
recognised as applicable to this local strife the two Paris 
phers of 1856, that the neutral or friendly flag covers 
enemy’s not contraband of war, and that such neu- 
tral are not liable to capture under an enemy’s 
fag which was a negative acceptance of the i 

, that whatever is contraband is liable to ca and 
confiscation. The captured passengers were citizens of 
and residents in the Tnited States. Their “ affected” 
diplomatic characters were well known at Havannah, 
when they embarked. The fact of these assumed cha- 
racters has been since avowed by the “ assumed” i- 
dent, Jefferson Davis. It was rightly DF that 
these ministers bore “ pretended credentials and instruc- 
tions, and such papers [gy. as] are in the law known as 
despatches.” The Government was informed by its con- 
sul at Paris that those despatches, having escaped the 
searcher of the Zrent, were actually conveyed and de- 


livered to the “‘ emissaries of the insurrection in if 
The owner, agent, and officers of the Trent had - 
of these assumed characters and 


the case, instead of presenting a merely fla- 
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grant act of violence on the part of Captain Wilkes, was 
undertaken as a “simple, legal, customary, and bellige- 
rent proceeding by Captain Wilkes to arrest and capture 
a neutral vessel engaged in carrying contraband of war 
for the use and benefit of the insurgents.” 

Was this ing authorised by and conducted ac- 
cording to the law of nations? 


. ee ey he following inquiries:— __ 
st. Were the ns named and their su d hes 
bem aoy presen 

2nd. Might Captain Wilkes lawfully stop and search the 
Trent for these eontraband persons and despatches ? 

ms Did he exercise that right in a lawful and proper man- 
ner 

4th. Having found the contraband persons on board and in 
presumed possession of the contraband despatches, had he a 
right to capture the persons ? 

5th. Did he exercise that right of capture in the manner 
allowed and recognised by the law of nations ? 


ist. Persons as well as property may become eontra- 
band, since the word means broadly, * con: to - 
clamation, prohibited, illegal, unlawful.” Nev or 
military persons in the service of the enemy are con- 
traband. ‘ War allows us to cut off from an enemy all 
his resources, and to hinder him from sending ministers 
to solicit assistance’ (Vattel). ‘You may stop the am- 
bassador of your enemy on his passage’ (Sir W. Scott). 
Despatches are not less clearly contraband, and the 
bearers who undertake to carry them fall under the 
same condemnation. 


A subtlety might be raised whether pretended ministers of 
an usurping power, not recognised as legal by either the 
belligerent or the neutral, could be held to be contraband. 
But it would disappear on being subjected to what is the true 
test in all cases, namely, the spirit of the law. Sir William 
Scott, speaking of civil magistrates who were arrested and 
detained as contraband, says:— 

‘It appears to me on principle to be but reasonable that, 
when it is of sufficient importance to the enemy that such per- 
sons should be sent out on the public service, at the public 
expense, it should afford equal ground of forfeiture against the 
vessel that may be let out for a purpose so intimately con- 
nected with the hostile operations.’ 


Therefore, the four persons and their despatches were 
contraband of war. 

On the 2nd inguiry :— 

Maritime law knows only three classes of yessels— 
vessels of war, revenue vessels, and merchant vessels. 
The Trent, though she carried mails, falls within the 
last class. No dispute has existed in modern times about 
a belligerent’s right, in time of war, to capture contra- 
band in neutral merchant vessels, and to visit and search 
them, to determine whether they are neutral. Mr. Se- 
ward continues :— 


Iassume in the present case what, as I read in the British 
authorities, is regarded by Great Britain herself as true mari-~ 
—_ law, that the circumstance that the J’rent was proceeding 

a neutral port to another neutral port does not modify 
the rights of the belligerent Power. 


We may be allowed to break in here to restrain any 
argumentative triumph, which the apparent rashness of 
assuming what is a main eager py ole a 
otherwise afford an opponent of Mr. Seward. e 
truth is, that the passage is a sarcasm, and an 

ive comparison with a passage from M. Thou- 
yenel’s despatch of friendly advice through M. Merciér. 
The extract is long, but the shadow cast by it on the 
coming event of the international settlement of points in 
the law of neutrals is so marked, that we give M. Thou- 
venel’s reflective argument in its integrity. 

There remains, therefore, to invoke in explanation of their 
capture only the pretext that they were the bearers of official 
despatches from the enemy—but this is the moment to recall a 
Giroumstance which governs all this affair, and which renders 
the conduct of the American cruiser unjustifiable. The Trent 
was not destined to a port belonging to one of the belligerents; 
she was carrying to a neutral country her cargo and her pas- 





i and moreover it was in a neutral port that they were 
taken. 

If it were admissible that under such conditions the neutral 
flag does not completely cover the persons and merchandise it 
carries, its immunity would be nothing more than an idle word. 
At any moment the commerce and the navigation of third 
Powers would have to suffer from their innocent aud even their 
indirect relations with the one or the other of the belligerents, 
These last would no longer find themselves as having only the 
right to exact from the neutral entire impartiality, and to inter- 
dict all intermeddling on his part in acts of hostility; they 
would impose on his freedom of ce and navigation re- 
strictions which modern international law has refused to admit 
as legitimate, and we should, in a word, fall back upon vexa- 
tious practices, against which, in other epochs, no Power has 
more earnestly protested than the United States. 

8rdly. As to the manner in which Captain Wilkes 
exercised the right :—The modifications, already stated, 
of the case do away with any doubt which hung over 
this point. 

4thly. As to the right to capture the persons. Such 
a capture is the object of the itted visitation and 
eae The principle is that “the belligerent 
to danger, may prevent the contraband persons or thi 
from applying themselves, or age applied, to the ile 
uses or purposes Geniened ;” in which respect, not onl 
is the contraband forfeited, but the vessel, being tain’ 
also becomes contraband, and is subjected to capture and 
condemnation. 

d5thly. Did Captain Wilkes exercise the right of cap- 
ture in conformity with the laws of nations? 

The answer would be easily found, if the question 
were, what shall you do with the contraband vessel ? 
You must take her into a port, and subject her to a pro- 
secution — admiralt ' y- So, if ihe senirahan A were pro- 

rty or things of pecuniary value. But the question 
nee concerns the mode of progaene in regard to con- 
traband persons. The books of law are dumb. 

First, the captor has a right to prevent the contraband 
person from proceeding, but,—on his v the per- 
son may not be contraband. He has a right to a fair 
trial, and the neutral state a right to be satisfied on the 
int. Its faith is pledged to his safety, if innocent ; its 
justice is pledged to his surrender if he is contraband. 
Here there are conflicting claims requiring a tribunal 
and a trial. But ¢eourts of admiralty have no jurisdic- 
tion over contraband men. 

From this open position, a hypothesis of there being 
no judicial remedy, and of the necessity for a determina- 
tion of the conflicting claims by the captor himself on 
the deck of the prize vessel, is attained by Mr. Seward 
as follows. He says of the admiralty jurisdiction :— 


You can reach in these courts a decision which will have 
the moral weight of a judicial one, by a circuitous proceeding. 
Convey the suspected men, together with the suspected vessel 
into port, and try there the question whether the vessel is con- 
1 . You can prove it to be so by proving the suspected 
men to be contraband, and the Court must then determine the 
vessel to be contraband. 

If the men are not contraband, the vessel will escape con- 
demnation. Still, is there no judgment for or against the 
captured persons, But it was assumed that there would 
result from the determination of the court concerning the vessel 
a legal certainty concerning the character of the men. ‘This 
course of proceeding open to many objections. It 
elevates the incidental interior private interest into the proper 
place of the main paramount public one, and possibly it may 
make the fortunes, the safety, or the existence of a nation 
depend on the accident of a merely personal and pecuniary 
litigation. 

Moreover, when the judgment of the prize court upon the 
lawfulness of the capture of the vessels is rendered, it really 
concludes nothing, and binds neither the belligerent state nor 
the neutral upon the great’ question of the disposition to be 
made of the captured contraband persons. That question is 
still to be really determined, if at all, by diplomatic arrange- 
ment or by war. : . J PF 6 0 

Similar and equal deficiencies are found in every system of 


unicipal law, in th stem which exists in the 
greater portions of Great Britain and the United States. ‘The 
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title to personal can hardly ever be resolved by a 
Court without resorting to the fiction that the claimant has 
lost, and the possessor has found it; and the title of real estate 
is disputed by real litigants under the names of imaginary 


ns. 

It must be confessed, however, that while all aggrieved 
nations demand, and all impartial ones concede, the need of 
some form of judicial process in determining the characters of 
contraband persons no form but the illogical and circuitous one 
thus described exists, nor has any other yet been ested. 
Practically, therefore, the choice is between that judicial 
remedy, or no judicial remedy whatever, 


Accepting the latter alternative, Captain Wilkes, we 
are to conclude, in plain la judged for himself. 


Yet Mr. Seward admits, with no little irony, that 
very grave objections are inst such a course. 
The one party is armed, the other unarmed; the one 


interested, prejudiced, and “ per! violent,” the other 
disinterested, subdued, and helpless, The tribunal 
is irresponsible; the execution, instant; the repara- 
tion,distant; and then reprisals. It may wi be 
doubted whether the evil of the remedy is not worse 
than if “ the belligerent right of search were universally 
renounced and abolished for ever.” 

What, if the pe rg refuse to hear the com- 

laint of the neutral? ‘The very act of capture would 
an act of war. 

Imperfect as the existing judicial remedy may be, it 
is better, as a general practice, to follow it, than to 
leave the decision with the captor. It is a choice be- 
tween law and war. 

At the same time it is not to be denied that 
sometimes the judicial remedy will beeome impossible 
—as by shipwreck of the prize vessel; in which ease 
the right of the captured persons, if really contraband, 
cannot reasonably be denied. But the captor must 
show that the failure of the judicial remedy results 
aes circumstances beyond his control and without his 

t. 

Captain Wilkes, instead of sending the vessel into 
released her. He thus effectually prevented the 
judicial examination which might erwise have 
occurred. If now the capture of the contraband per- 
sons and the capture of the contraband vessel are to be 
not as two separable or distinct transactions 
under the law of nations, but as one transaction, one 
capture only, then it follows that the capture in this 

ease was left unfini or was abandoned. 

Whether the United States have a right to retain the 
chief public benefits of it, namely, the custody of the 

tured persons, on proving them to be contraband, 

depend upon the preliminary question whether the 

leaving of the transaction unfinished was , or 
whether it was unnecessary, and, therefore, voluntary. 

The reasons why Captain Wilkes forbore to seize the 
yessel were, his being reduced in officers and crew, and 
the derangement it would cause innocent passengers. 
These reasons are satisfactory to the American Govern- 
ment as far as Captain Wilkes is concerned. Assuming, 
for argument’s sake, that the release of the Trent, if 
voluntary, involved a waiver of the claim of the 
Government to hold the captured ns, the United 
States could in that case have no hesitation in saying 
that the act, thus already approved, must be allowed to 
draw its legal consequences after it. 

It is of the very nature of a gift or a charity that the giver 
cannot, after the exercise of his benevolence is past, recall or 
modify its benefits. 


Was the release of the 7'rent, then, voluntary or in- 
voluntary? Involuntary, on the first reason, Mr. Seward 
maintains 

It is not the duty of a captor to hazard his own vessel in 
order to secure a judicial examination to the captured party. 
No large prize crew, however, is legally necessary, for it is the 
uty of the captured party to acquiesce and go willingly before 
he tribunal to whose jurisdiction it appeals. 

If the captured party indicated proposes to employ means of 


— 








resistance which the captor cannot with probable 
himself overcome, he may properly leave the vessel to 
ward, and neither she nor the State she represents 
afterwards justly object that the or. *s deprived her of the 
judicial remedy to which she was entitled. 


But on the second reason assigned for the release, it 
was voluntary. 
Mr. Seward inquires how Captain Wilkes’ reasons for 


leaving the seizure incomplete euget So affect the action 
of the British Government. observation first 


oceurs that they were not made to the authorities of the 
captured vessel, otherwise the release might have been 
on condition, or been refused. 


thus made by the Americans, without neeessity on their 
part, and without knowledge of conditions or eonsent 
on her own. And he thus sums up :— 


I trust I have shown, to the satisfaction of the British Go- 
vernment, by a very simple and natural statement of the facts 
and analysis of the law applicable to them, that this Govern- 
ment has neither meditated, mor practised, nor approved 
deliberate wrong in the transaction to which they have 
its attention; and, on the contrary, that what has’ happened 
been simply an inadvertency, consisting in 9 departure 
naval officer, free from any wrongful motive, from ¢ 
certainly established, and probably by the several 
cerned either imperfectly understood or entirely unknown, 


Es 


Es 
SeeE 
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EQUITABLE DIVORCE. 


The decision of the Lord Chancellor in Hunt v. Hunt 
is satisfactory, inasmuch as it settles on a logi i 
@ question long at issue in our equity jurisprudence, 
removes an anomaly which, from the time of Lord 
Eldon to the present, has constantly beet a source of 
embarrassment to its judges. ; ; 





The question is, can the Court of Equity interfere by 
injunction to restrain a suit in the Divorce Court be- 
tween husband and wife, on a matter the ma- 


trimonial status? The anomaly is, that in several cases 
hitherto, the Court in considering questions arising out 
of deeds of separation, has, in opposition to its in 
all similar cases, felt itself bound to enforee certain terms 
in such deeds, namely, the terms relating ; 
while it has considered itself incompetent to enforee 

whole contract | 

The deed of separation in this case was drawn in th 
common form, and therefore contained the usual eove- 
nant of the husband with the trustees of the deed, not 
to sue in the Divorce Court for a restitution of conjugal 
rights. In breach of this covenant the husband com- 
menced a suit, to stay which, the present injunction was 
prayed. The objections to the jurisdiction of the Court 
are twofold, first and principally, that tothe DivoreeCourt 
alone it belongs to decide all questions affecting the ma- 
trimonial status, and that it is contrary to the policy of 
the law that any other court should entertain such 
questions ; ly, that in such covenants there is 
want of mutuality between the husband and wife; that 
the Court would never restrain her from doing, in breach 
of the covenant of her trustees, that which it wasasked 
to restrain her husband from doing, 

In answering these objections we shell follow, as 
vatious, 1 his juigment tnt Gnterdyssovaing Gis 
vations, in his j t )Teversing 
cision of the Master of the Rolls. 

It is established, beyond a question, that deeds of 

tion are valid at law. 

Mutual sovensate betwee maps bap a her 
trustees, not to sue for restitution of conj are 
proper and necessary parts of such deeds. 
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If those covenants were illegal, opposed to the general 
policy of the law, the deeds containing them would be 
void; but that is not so, the deeds are valid, and a cove- 
nant not to sue for the restitution of conjugal rights, is 
one the violation of which gives a sufficient cause of 
action to the party damaged. 

But more than this, the House of Lords by its equit- 
able jurisdiction will compel the performance of an 
executory agreement entered into between husband and 
wife to live separately. In Wilson v. Wilson, 1 Ho. 
Lds. 538 ; s.c. 5 Ho. Lds. 44, it restrained by interim in- 
junction proceedings on the part of the husband 
in the then Ecclesiastical urt, which might 
have resulted in the granting to him of a decree for the 
restitution of conjugal rights. Itthere compelled him 
to execute a deed of separation on the terms of his 

ment, continuing its injunction until the execution 
of that deed ; and it ordered in that deed to be inserted 
a covenant in the common.form on the part of the 
husband, not to sue in the Ecclesiastical Court for the 
restitution of conjugal rights. 

It is clear, therefore, that the general policy of our 
law does recognise the validity of deeds of separation 
in all their parts. 

How, then, are they to be enforced? The Court of 
Divorce, which now exercises the jurisdiction of the 
Ecclesiastical Court in things matrimonial, considers 
itself bound to follow the old rule of that court, well 
ny: by Sir William Scott in Mortimer v. Mortimer, 
2 Hagg. Consist. 318, that “this Court considers a pri- 
vate separation as an illegal contract, and has therefore 
a scagery | rejected such covenants as insignificant in a 
plea of bar; and leaves it to other courts to enforce 
them, so far as they may deem proper, upon a more 
favourable view (if they entertain it) of their consistency 
with the principles of the matrimonial contract.” 

Nothing can be more express than such a recognition 
on the part of so learned a judge, of the right of Courts 
other than the Ecclesiastical to admit the legality of a 
consensual separation, and the validity of the contract 
entered into upon that footing. 

But the remedy at law for the violation of such a 
covenant as this, is plainly inadequate. As was acknow- 
ledged in Wilson v. Wilson, by Lord St. Leonards, the 
damages for the breach of such a covenant would pro- 
bably be nominal. Unless, therefore, the auxiliary 
jurisdiction of the court of equity can be extended to 
meet such cases, all separation deeds are so much waste 
paper, and the solemn contracts they contain are made 

ut to be broken at the will of either party. We might 
then have this monstrous condition of things, that a deed 
admitted to be legal and valid has been made between 
the husband and the wife by her trustees, valuable con- 
sideration has been given to the husband, possibly in 
the shape of a sum of money paid by the wife or her 
friends to release her from his brutality, and yet when 
he has received this—enjoyed the benefit of her per- 
formance of one part of the in, he can at any 
moment turn round, violate his covenant by instituting 
a suit in the Divorce Court, while the wife’s only remedy 
is an action on the covenant, with the expectation of a 
verdict for nominal damages. It is clear that the legal 
remedy is a mockery, and, that being so, the case comes 
properly within the jurisdiction of equity. 

The Master of the Rolls in his judgment, while ad- 
mitting the validity of a covenant not to molest the 
wife, thought that it was distinguishable from a 
covenant not to sue for restitution. And yet if that 
distinction be justifiable, surely the House of Lords 
would not have ordered the latter covenant to be in- 
serted in a deed of separation, knowing it to be contrary 
to the general policy of the law, and incapable of being 
substantially enforced. 

It must be held, that by that decision the House of 
Lords did finally set at rest the question of public policy. 
The common law recognises, and has always recognised, 
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the validity of such covenants. Zquitas sequitur legem 
isthe old maxim, and it doesso in this case, remembering, 
at the same time, that the remedy at law is inadequate. 


With respect to the second objection, the want of 
mutuality, we must first of all remark that, assuming 
it to be well founded, it was one which was equally ap- 
plicable to the case of Wilson v. Wilson, and to many 
cases before that, in which the husband has never- 
theless been compelled to perform one or other term of 
his contract. Even if these cases did not conclude the 
question, the husband cannot raise this objection. He 
has accepted the several terms of the contract to live 
separately, he has accepted the covenants of his wife's 
trustees, and received whatever other considerations he 
may be entitled to under the deed. Cuique competit re- 
nunciare juri pro se introducto. He entered into this 
agreement with his eyes open, and must be bound iz 
foro conscientie to perform his part of it. But what if 
this want of mutuality does not exist at all, and 
in the opinion of the present Chancellor it does not 
exist? He states that the Court would restrain the 
wife, as it has already restrained the husband, from 
instituting a suit for restitution. Nor would this be the 
first instance of a similar interference. In Hill v. 
Turner, 1 Atk. 515, Lord Hardwicke restrained a wife 
from proceeding in the Ecclesiastical Court for alimony, 
and from proceeding against her husband, who was an 
infant ward of Court, for restitution of conjugal rights, 
and he further ordered that she should appear and con- 
sent, on a motion being made before that Court on the 

of her husband and his guardian, to absolve them 
rom the sentence of excommunication which had been 


passed against them. 

These considerations, we cannot but think, are 
sufficient to show that on neither of the grounds above 
stated is it now possible to argue that this injunction 
should not have been granted. 

No doubt in the minds of many the marriage contract 
is still to be regarded with a superstitious veneration, 
resulting from the light in which it is viewed by the 
Roman Catholic Church. But that the general policy 
of our law justifies such a view, now can hardly be main- 
tained. Formerly marriage was a sacrament; then it 
became merely a religious ceremony ; now by law it is 
a civil contract, and so eee a civil contract that 
the Legislature has carefully guarded against giving the 
name of “ a marriage” to any religious ceremony which 
may be performed between people previously married 
by the civil officer; and by prescribing that no valid 
record of such a ceremony should be made in the regis- 
tries of the church or other place where it may have 
been performed, has shown that by the general policy of 
the law the marriage contract is placed on the same 
footing with all other contracts, and that no peculiarly 
sacred character attaches to it. But even if this be 
attributing to an Act of Parliament more force than it 
demands, surely nothing can be of greater importance 
than to maintain by every means the sacredness of a 
covenant willingly entered into by competent persons, 
and which one of them attempts to violate to the injury 
of the other. Can anything be more detrimental to the 
general tone of national morality, than to know that 
there is even one state of circumstances in which a man 
may contract to perform certain acts and to abstain from 
others, may receive advantages and benefits which he 
has stipulated for as the price of his entering into that 
contract, and when the price has been paid and the 
benefits enjoyed to the full, may turn round and say, 
“T have had the benefit of all the stipulations which I 
desired ; now I no longer care for my part of the con- 
tract, I will not give you what I promised. The whole 
contract was illegal, and you cannot enforce it.” We 
cannot but think that such considerations as these are 
paramount to all others. 
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ON THE LAW OF TRADE MARKS. 
No. XI. 
{By Epwarp Lioyp, Esq., Barrister-at-law.) 


Or tHe Grantine or Rerustne an Ingunction (con- 
tinued) anp or ConTEMPT. 


The decisions in the two cases of Dent v. Turpin and 
Tucker y. Turpin, 2 J. & H. 189, from the nature of the 
defence in those cases, rests upon different and more 
technical grounds. The questions raised in each of 
these suits being in principle and in form exactly 
similar, it was agreed that the decision in the second of 
them should be left to the judgment of the Court with- 
out further argument. The bill in the first suit was 
filed by the administratrix of Frederick Rippon, a ste 
son of Dent, the well-known clock-maker, to whom he 
had devised one part of his business, with the good will 
and the shop in which it was carried on ; and who had, 
in obedience to the desire of his step-father assumed the 
name of Dent, carried on the business for several years 
in that name, and continued the use on his watches of 
the original trade-mark. This mark had been applied 
by the defendants to watches of their manufacture, or 
sold by them, and the bill prayed for an account of the 
watches so markéd and sold, of the profits made by such 
sales, and for the payment to the ce tbe oP 
of those profits as under the circumstances stated he 

ight appear to be entitled to, and for an injunction 

the delivery up of all watches in the detendant’s 
possession so marked, to be destroyed, or to have the 
marks a — + no a maty was by mat, - 
want uity and for want o ies, on the groun 
that the ‘al injury was to ay of the firth who 
succeeded to Dent's original business, as much as to the 
other, and that in a court of equity, as at law, where 
the injury was joint, relief could be obtained only by 
joinder of all parties injured; that at any rate a sepa- 
rate account ought not to be decreed in each case, which 
would haye the effect of making the defendants liable 
to answer the results of two different and conflicting 
accounts in two different suits, and, possibly, to account 
twice over for the same injury; and, consequently, that 
the amount of damages must be as a whole and 
then parame which could not be done in the ab- 
sence of one of the — It was decided, however, 
that each plaintiff had an equity, in respect of the 
wrong done to him, to restrain the use of the trade- 
mark by the defendants. The proposition that where 
there is a common damage there can only be one ac- 
tion on behalf of all the ns injured, is hardly sus- 
tained by the cases (Weller v. Baker, 2 Wills, 414; 
Coryton v. Lithebye, 2 Wms. Saund, 115; Hill v. Tucker, 
1 Taunt. 7); all that can be asserted from their autho- 
rity is, that where a wrong is done which affects two 
persons having a joint interest in the right which is in- 
vaded, and in the to be recovered, then both 
must join in the action. But if two persons are injured 
in several gopecitics by the same wrongful act, then 

and, as 


each may, has been laid down in the case of a 
cfme being imputed to two persons, each must sue 
separately. So, in the case before us the wrong was 
done to a common right; but the account, in the form 


ed by the bill, related to the damage suffered b 
pst plain individually. Nor had the defendants | 
right to complain of any difficulty which might be found 
to arise in taking the accounts, all that arose from their 
own wrongful acts. And though the Vice-Chancellor 
considered that possibly one suit might have been suffi- 
cient, he held that the plaintiffs were justified in filing 
se bills, and over-ruled the demurrer in each suit, 
with costs. 

Reference was in this case made to Hine v. Lart, 10 
Jur. 106, as weigher ey where a bill for an injunction 
to restrain the violation of right in the use of a trade- 
mark, was filed by the survivor of two 


and a 
new partner, and where it appeared on the face of the 





bill to be possible that a portion of the right in ques- 
tion might still be vested in the personal representative 
of the deceased partner, yet that the plaintiff might 
support a suit; that prima facie whether the right was 
in him alone, or jointly with some other person, there 
was an existing right in him capable of being protected. 
I may also refer to Dent vy. Turpin, as an illustration 
that in equity as well as at law it is sufficient to show 
that a general injury has been done to the plaintiff, 
so that it is not peer to aver special damage; vid. 
Blofield v. Payne, 4 B. & Ad. 410. 

1 have now passed in review those cases which ex- 
hibit the principal s for granting or refusing an 
injunction to restrain the violation of the right to usea 
trade-mark. There is, however, a further species of injury 
to rights or property of this sort, to restrain or remed 
which the 


urt has in some cases been applied to ; 

mean, cases where the manufacture of a label or placard 
has been complained of. There can be, no doubt, 
looking at the matter from a common-sense point of 
view, that the who makes and sells a copy or an 
imitation of a label, without the ission or authori 
of the ewe entitl . to use that aoe) lays hi 
0} prima facie to the suspicion that he is a party to 
the froud intended to be conaniioed, by persons who 

urchased such @ label for a fraudulent purpose. 

he ground of defence relied on in Farina v. 
Silverlock, 1 K. & J. 509; sc. 6 De G. M. & G. 214, 
puts this question in issue. It was there asserted by the 
defendant that he, in the ordinary course of his trade, 
was in the habit of making and selling the labels and 
wrappers complained of, which were evidently a colour- 
able imitation of the plaintiff's; that he was not aware 
that those labels were intended to be used by the per- 
sons purchasing them, fraudulently ; and he stated his 
belief that they were not so used, but were intended to 
supply the place of labels which had been lost or worn 
out, and to be affixed to articles of the plaintiff's manu- 
facture, and not to an inferior and spurious article. Of 
course, it this view were shown to be correct, or even 
probably so, there could be no ground of complaint on 
the of the owner of the trade-mark, but it is 
difficult to see how this can be. The mere fact that the 
labels inthis case were not a simple copy, but a very 
close imitation of the plaintiff's, at once suggests the 
idea of an intended fraud. in, if we consider the 
ordinary course of trade, that the persons who manu- 
facture goods protected by such labels are in the habit 
of issuing a certain number of them to the retail dealers 
whom they supply with their goods, that even in a 
case where labels were lost or damaged, the retailer 
could obtain a fresh supply on representing his case to 
the manufacturer; but that instead of doing this, he 
prefers to go to a printer of labels and buy what is not 
exactly the article he has lost, but a close imitation ;— 
taking all these considerations together, and also the 
improbability that there should ever be such a legitimate 
waste of any label as to make. it worth while to carry 
on a trade solely to supply that waste, I am forced to 
disagree with the conclusion to which the Lord Chan- 
cellor arrived on the appeal in this case, on which he 
reversed the ual injunetion granted by His 
Honour Vice-Chancellor Wood, and retained the plain- 
tift’s bill for a year, to enable him to bring an action at 
law. No doubt there was no distinct evidence before 
the Court that spurious Eau de Cologne had been sold 
as and for the plaintiffs genuine manufacture by means 
of the defendant's labels; that was, however, alleged in 
the bill, and was stated to be the fact by the plaintiff on 
his oath, nor was it contradicted in terms by the defen- 
dant. It was also stated, and without material contra- 
diction, that persons were in the habit of purchasing 
these spurious labels for a fraudulent purpose. This 
was, in the opinion of his Honour, sufficient to establish 
the jurisdiction of the Court, which would, if a de- 
fendant was enabling others to +o 
distributing the means of doing so, without waiting till 
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the whole fraud was completed by the sale of the 
spurious goods, by its injunction arrest the evil at its 
source. The Lord Chancellor, however, as I have before 
stated, considered that the circumstances of the case were 
not sufficient to prove such a fraudulent dealing on the 
part of the defendant, and that issue he accordingly left for 
trial. In the only other case on this heal, that of 
Delondre v. Shaw, 2 Sim. 237, the bill was dismissed on 
the ground that the Court could not intend a fraud 
where none was alleged ; that is to say, that though the 
defendants had printed and sold labels and wrappers 
which were an imitation of the plaintiff's, the bill con- 
tained no allegation even that such labels had been used 
to assist the sale of a spurious article, and it was not, in 
fact, shown that any such sales had ever been made. 

In concluding this part of my subject, I will only 
briefly refer to several cases which I have hitherto 
omitted to mention, as not especially illustrating any of 
the principles laid down in the foregoing remarks. In 
Franks v. Weaver, 10 Beay. 297, the use of a pam- 
phlet — testimonials in favour of a medical 
preparation, published by the plaintiff, and sold along 
with his medicine, was protected by injunction. Again, 
in Ransome v. Bentall, 3 L. J. N. g, 161, the injunction 
was to restrain a particular use of certain letters and 
figures stamped by the plaintiff on ploughshares of his 
manufacture. Here, although from the report of the 
case it is not very clear that a fraud was either practised 
or intended, yet it was held that to dismiss the bill would 
have been to decide ab ante that no possible use of the 
plaintiff's letters and figures could be fraudulent. 

In Purser v. Brain, 9 L. J. Ch. 141, the injunction 
was withheld, and a trial at law directed ; the intent to 
defraud being sufficiently manifest, but the Court 
doubting as to the exclusive right of the plaintiff. 

Another species of calouzible imitation, namely, the 
insertion in a label or advertisement, of material words 
of difference, but in a very small type, has been re- 
strained in Day v. Binning, C. P. Cooper, Ch. Ca. 489. 
There was also a somewhat similar restriction in Bur- 
gess v. Burgess, 3 De G. M. & G. 396, and in a case 
before V. U. Wood, T. T. 1861, of Kaye’s Worsdell’s 
Vegetable Pills. But where no fraudulent intention 
has been shown, and the case is such that the public 
are not likely to be misled, no injunction will be 

ted; Zhe London and Provincial Law Assurance 
‘ociety vy. The London and Provincial Joint Stock Life 
Insurance Company, 11 Jur. 938. 

It will not be inappropriate here to notice the course 
which has been taken by the Court where its injunction 
has been disregarded. ers v. Nowill,3 De G. M. & G., 
was an ap from an order of Vice-Chancellor Stuart, 
who declined tocommit W. Rodgers, one of the partners in 
a cutlery business, against whose firm an injunction had 
been granted six years previously, restraining them from 
the use of the plaintiff's trade-mark, for contempt by 
breach of that injunction. Whenever the Court is 
called on to exercise its acknowledged jurisdiction in a 
manner so highly penal as by committal for contempt, 
it is of course necessary to show clearly the breach of 
the injunction in express terms, and the animus of the 
defendant. In the present case circumstances were 
stated on his part, which it was contended would show 
that no specific breach had been committed; or that he 
was justified in using the names and symbols which he 
had been enjoined against, on grounds which had arisen 
subsequently to the issue of the injunction in the 
original cause. It was, moreover, contended that the 
plaintifts had no right to proceed against one partner in 
the firm in the absence of the other. All these grounds 
of objection were, however, over-ruled, and the learned 
Justices of appeal expressed their opinion that unless 
the defendant could satisfy them that the mark he and 
his firm intended to use in future would not be incon- 
sistent with the rights of the plaintiff, an order for 
committal must be made out. 


In Cartier v. May (before his Honour Vice-Chancellor 


Wood, 12th July, 1861), the defendant had by a series 
of ingenious substitutions, managed to evade the letter 
of the injunction while evidently breaking it in spirit, 
and the Court accordingly was obliged to dismiss the 
motion to commit him. At the same time the terms of 
the injunction were so amended, by the express and 
absolute prohibition of the use of certain words in the 
plaintiff's labels, as to afford him substantially the 
security which he desired, and to which he was fairly 
entitled. 


yom 
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CHARITABLE USES. 

Tn our observations on this subject, ante p. 6, an error 
was committed in the arrangement of clause (2) under the 
head “ copyholds ”; it should be read as clause (8) under 
the head “ freeholds.” 


ih sates Nese nt 
Che Courts 


COURT OF QUEEN’S BENCH. 
Jan. 11,—Mr. Justice Mellor took his seat on the Bench 
this day, having previously thereto taken the oaths of allegi- 
ance, &c., necessary on his elevation to the bench. 


(Sittings in Banco, before Lord Chief Justice CockBURN, and 
Justices CkoMPTON, BLACKBURN, and MELLOR.) 

Jan. 16.—Mrs, Cobbett and Miss Fray.—Mrs. Cobbett and 
Miss Fray both made applications to their lordships before the 
rising of the Court. The former again moved for a habeas 
corpus and was unsuccessful. The latter removed to rescind an 
order of Mr. Justice Mellor at chambers, relative to costs, 
which was also refused. Mrs. Cobbett was exceedingly unbe- 
coming in her conduct towards the Bench. 








COURT OF BANKRUPTCY. 
(Before Mr. Commissioner GOULBOURN). 

Jan. 10.—Jn re John Hunter—The bankrupt was 4: 
solicitor, formerly carrying on business in Staffordshire. Debts 
unsecured, £3,269; ditto secured, £14,202; doubtful debts: 
£14,821; property in the hands of creditors, £20,000; surplus, 
£17,349. The bankrupt had lived at the rate of £200 per 


ear. 
‘ Mr. C. E. Lewis said the bankrupt had rendered moat 
extraordinary accounts, The first statement showed unsecured 
debts, £911. These had now been swelled out to £3,269. 
The bankrupt stated in the present account that he had an 
interest in a valuable colliery, and that he had a surplus of 
£17,349. The creditors would be glad to learn something 
further in reference to the colliery in question. He (Mr. 
Lewis) proposed an adjournment for another account. 
Adjourned accordingly. 


(Before Mr. Registrar Hazxrrr.) 
Tue Pauper Cases IN BANKRUPTCY. 

Jan. 14.—Registrar Hazlitt was engaged throughout the 
morning in disposing of petitions which had been presented in 
forma pauperis. It was incidentally stated that the humane 
provisions of the Act of Parliament had too often been miscon- 
strued, and the consequence has been an order to Mr. Aldridge, 
the Crown solicitor, to strictly examine into the circumstancay 
of the debtor. 


SHERIFFS’ COURT, Rep Lion-squaRe. 

Jan. 16.—Mr, Hemp made his usual monthly exhibition of 
proclamations of outlawry. This officer who has held the sit- 
uation for about forty years, called the following cases, and 
they were ordered to surrender. Not one appeared. 

Henry Merrick Elderton, at the suit of James Cozer; 
Charles Nicholls, at the suit of Alfred Mayhew; Ralph Elwall, 
at the suit of Thomas Baker; ‘Thomas Day, at the suit of 
James Naysmith and Arnold Wallinger; William Ludlow Mason, 
at the suit of the same; Thomas Edward Lott, at the snit of 
Henry Owen; Charles M. Jones, at the suit of John Morti- 
mer Maddox; Arthur Jones, at the suit of John Graham; 
William Reade. at the suit of the same; George S. Brent, at the 
suit of Henry Drew May; and Philip Barnes, at the suit of 








Alfred Shirley. 
The next county court day was appointed for February 13. 
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WESTMINSTER POLICE COURT. 


Jan. 15.—Mr. Arnold was occupied during the greater part of 
this day in concluding a long-pending charge of perjury 
exhibited against Mr. William Harris, of the firm of Harris & 
Harris, solicitors, of Rugby, and 38, Lincoln's-inn-fields, by 
Mr. Roger Dawson, formerly their conveyancing clerk, arising 
out of a trial Dawson v. Messrs. Harris, before Lord Chief 
Justice Erle, in the Court of Common Pleas, on the 20th of 
last June, for arrears of salary alleged by Mr. Dawson to be 
due to him, when a verdict was found for the defendants, 

The particulars of the charge have already been fully stated. 

Having heard Mr. Sleigh for the prosecution, and Mr. Brandt 
for the defence. 

Mr. ARNOLD said he thought there was not sufficient evi- 
dence to send the case for trial. He considered Mr. Harris 
had sworn somewhat loosely with respect to the suit in the 
office. If it had turned out that there was no such suit as 
Young v. Richardson, with which they had had anything to do, 
it would have been sufficient to support the charge; but there 
were soine negotiations going on connected with it. There 
were papers in their office about it; and it was proposed to 
change the solicitors engaged in it; and it was therefore per- 
fectly impossible to suppose that any jury would convict upon 
that assignment of perjury. With respect to the assertion 
that Mr. Dawson had the sole management, it appeared that 
he had the management of that part connected with the busi- 
ness in question—certainly to the largest extent; and any dif- 
ference upon that subject was oath to oath. In the next place, 
respecting the appointment, Mr. Harris swore that he informed 
Mr. Dawson, and the latter swore that he did not; and that 
was merely oath to oath. In reference to the diary, there 
were the entries which had been shown, and in explanation of 
them it suggested itself to his mind that an appointment origi- 
nally made had been altered, and it would be impossible to say 
that no entry respecting that appointment had been made. 
Mr. Dawson himself was not correct in everything, and he 
pana Arnold) must repeat, that tlierc was not sufficient evi- 

ence to justify him in calling upon Mr. Harris to put in 
sureties to answer the charge. The complaint was therefore 
dismissed, 

Mr. Sleigh immediately applied under the 22 & 23 Vict. c. 
13, s. 2, to have Mr. Dawson bound over to prosecute the 
charge, in order to enable him to indict Mr. Harris, which he 
was desirous of doing. 

Mr. ARNOLD assented, and an arrangement was then made 
about the return of the recognizances, depositions, &c. 


> 
— 





Recent Decisions. 


EQUITY. 
Winvine. tr Acts—Wno MAY BE PETITIONERS, 

Re The Times Fire Assurance Company, M. R., 10 W. R. 115. 

In this case Sir John Romilly, M.R., made a winding-up 
order on the petition of some persons who, having formerly 
been shareholders in the company, had been sued and obliged 
to pay some of its debts. It appeared that the deed of settle- 
ment provided that on the transfer or forfeiture of shares the 
liability of their proprietors should determine; and it further 
appeared that the petitioners had transferred or forfeited their 
shares ; but the petition stated that they were nevertheless 
liable as contributories of the company. It was argued that the 
.petitioners were not liable as contributories, but that they were 
simply creditors of the company, and as such had no locus 
‘standi as petitioners; but the Master of the Rolls considered 
that the statement in the petition, that the petitioners were 
‘liable as coutributories, was sufficient to bring the case within 
ithe provisions of the 11 & 12 Vict. c, 45, 8. 5; and that they 
were, therefore, entitled to present a petition for the winding 
‘up of the company. 


COMMON LAW. 
‘LiaBitity oF.Master To SERVANT—ACCIDENT TO A Person 
VOLUNTEERING SERVICES. 
Potter v. Faulkner, Exch. C., 10 W. 8. 93. 


This is acase which should be noted up in our readers’ books 
‘together with the last one on which we commented.* But 





* Searle v. Lindsay, 10 W. R. C. P. 89. 





though they both arise out of the doctrine established by 
Priestly v. Fowler (3 M. & W. 1), they are distinct in their 
application of the principle; for while Searle v. Lindsay shows 
that proprietorship of the locus in quo, or of the machinery 
whereby the accident happened, will not (in the absence of 
neyligence and personal interference on the part of the owner) 
take the case out of the general rule, the present decision shows 
that it is immaterial whether the person injured stands in the 
relution of a fellow servant by reason of his volunteering to 
assist in a particular service at the request of the servant who 
caused the accident, or by reason of his being hired asa servant in 
the regular way. In neither case can he sue for damages the 
common employer. This expansion of the general rule was 
considered and approved by the Court of Exchequer in the 
case of Degg v. Midland Railway Co. (5 W. R. 364), of which 
we gave an account in a former volume,* and the present case 
is in effect an appeal from the doctrine there laid down, namely, 
that the circumstance of the party injured having volunteered 
his services, and being, therefore, in some sense, a wrong doer, 
does not confer on him greater rights, or impose on the defen- 
dant other liabilities, than would have attached to them res- 
pectively had he been « hired servant. It was now said that this 
was a mistaken view, because the original rule laid down in 
Priestley v. Fowler was only sustainable either by su an 
implied contract on the part of a servant that he not 

his master liable for the acts of a fellow servant; or else by 
supposing such a knowledge on the part of each servant of the 
churacter of his fellow servants, as makes it his own fault if, 
knowing one of them to be negligent, he still continues in the 
service; and it was contended that neither of these supposi- 
tions could hold good in the case of a volunteer. The Court 
of Exchequer Chamber, however, without expressly _—- 
this argument, contented themselves with saying that they 
had considered the case of Degg v. The Midland Railway Co 

and thought the principle on which that judgment was decided 
was a sound one. 


REGISTRATION APPEALS — FREEHOLD APPOINTMENT — 
Service or Norice or OBsEcTION. 

Collier v. King. Smith v. Huggett, 10 W. R., C. P., 181. 

‘These were appeals from the decisions of revising barristers; 
and should be carefully noted by such of our readers as are 
interested in the proceedings of the registration courts. 

In the first case, the decision of the barrister was affirmed; 
though, from the judgment of the Court, it may be said to have 
been erroneous in one sense—or at least unf 
not in a way which made it reversible by the Court. 

The claim was for a county vote, and the qualification re- 
lied upon was in respect of a house vested in trustees in trust 
“ for the minister for the time being” of a certain dissenting 
congregation. And it was contended that the claimant was in 
effect appointed such minister for /éfe, and that he consequently 
enjoyed (under the terms of the trust) an equitable freehold 
interest in the house, which entitled him to vote. The only 
evidence as to the nature of the appointment was the produc- 
tion of a letter, signed by certain of the deacons of the congre- 
gation, requesting the claimant to become minister, and the 
statement of certain persons that they considered the appoint- 
ment to be for life, having known the usage of the chapel for 
thirty-five years. Under these circumstances, the barrister re- 
fused to draw the inference that the appointment was for life, 
anc disallowed the vote. The only case much in point is that 
of Burton v. Brooke (11 C. B. 41), where, on very similar 
facts, the barrister did infer the appointment to be for life and 
allowed the vote; and the Court of Common Pleas affirmed his 
decision on appeal. The Court, in the present case, said that 
though they thought the barrister might have inferred the a 
pointment to be for life, he was not bound to do so; and 
law threw on him, and not on the court of appeal, the duty of 
drawing a right inference from the facts. As, therefore, he did 
not draw the conclusion that the claimant had a freehold inte- 
rest in the house, the Court could not say that the decision was 
wrong in law, and his decision would therefore be affirmed. 

In Smith v. Huggett, however, the judgment of the barrister 
was reversed; and the point in this case was one of much more 
frequent occurrence than the other. By the Registration Act 
(6 Vict. c. 18), it is enacted (sect. 17) that any person inserted 
in a borough list may object to any other person as not bei 
entitled to have his name inserted for the same borough, 
that the objector must “ give or cause to be given” notice of 
his objection in a certain form, to the overseers making out the 
list; and must also “ give or cause to be left at the place of 





” © 1 Solicitors’ Journal, p. 292. 
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abode” of the person objected to, a notice of the objection in a 
form also pointed out in the Act. 

By a later provision in the same Act (sect. 100), it is en- 
acted that “it shall be sufficient” in every case of notice of 
Objection to the parties, if the notice be sent free by post 
directed to the person to whom it shall be sent; and whenever 
any person is desirous of sending any such notice by post, he is 
in the same section directed to deliver the same at the post 
office in the manner there pointed out, and to register the same, 
after payment of a registration fee, in addition to the postage; 
which formalities being observed, the production Ly the party 
posting the notice, of a duplicate thereof, stamped at the post 
office, is made evidence of the notice having been given to the 
person at the place mentioned in the notice, on the day when 
it would be delivered in the ordinary course of post to such 
place. And by sect. 101, it is enacted with regard to any 
notice to an overseer, that “it shall be sufficient,’ if it is 
delivered, or left at his usual abode or office, or sent post free 
addressed to the overseers of the place without adding the 
place of abode of the overseers in question—and that ‘it shall 
be sufficient,” if any notice required by the Act to be given or 
gent, be sent by post in the manner above referred to, with re- 
apect to notices to parties—all such notices being, of course, 
“ sufficiently directed.” 

These ‘being the enactments on the subject, in the present 
ease a question arose as to the proof of certain notices of 
Objection to overseers. A parcel of objections, properly ad- 
dressed, was despatched by post without following the regula- 
tions mentioned in the 100th section; but the notices reached 
the overseers in proper time and were by them included in 
their published list of objections. It was contended before the 
barrister that the mode of sending notices by post pointed out 
in sect. 100 was not. obligatory, and that it was sufficient if 
being sent by post or otherwise it could be shown they had 
arrived in time, and been received by the overseers—and that 
if there had been any irregularity it was waived by the adop- 
tion of the notices by the overseers. On both these points, 
the revising barrister ruled against the objector, and retained 
the names of ‘the parties objected to on the list of votes. All 
the: members of the Court.of Appeal now held, however, that 
the mode of proof given by the 100th section, was enabling 
only ; and, was an addition to any other mode of proving that the 
notice reached its destination, which existed by law before that 
provision passed. The appeal was consequently allowed, and 
the names retained by the barrister struck out. 
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Morrespondence. 





Notaries Pustic. 

Will you kindly inform me the name of the best work on 
the practice of notaries ? A SUBSCRIBER. 

[The only work of the kind with which we are acquainted 
is a“ Treatise on the Office and Practice of a Notary of Eng- 
land, as connected with mercantile instruments; with a col- 
lection of precedents.” By Richard Brooke. London. 1839.— 
Ep. S. J.] 





I require information at present on a point of practice in 
England, which I have been unable to obtain from any of the 
law books which I have consulted. 

The case is this. A procurator is desirous of being admitted 
before the Scotch courts as a notary public. It is required of 
such applicants that they take the oath de fideli administratiare, 
but having conscientious objections to take an oath he has 
applied to be allowed to make a solemn declaration in lieu of 
it. After hearing me on the subject the Court ordered a written 
argument tu be lodged, and requested me to ascertain and state 
what was the practice regarding this point in other countries. 

The Act 6 & 7 Vict. c. 90, s, 7, says that in certain cases in 
England notaries may be admitted on taking the affirmation 
instead of the oath generally required. 

Can any of your readers inform me—1. In what cases all or 
any of the prescribed oaths are departed from and the affirma- 
tions allowed in place thereof, and what grounds are held 
sufficient to entitle the applicant to make affirmation? 2. Whe- 
ther any notary was passed since that Act came into ope- 
ration on making affirmation and without taking the oaths. If 
80, on what ground this was allowed ? Y. Z. 

Edinburg! 





JuRIEs IN Lunacy. 


The provision of the Lunacy Regulation Act, 1853 (s. 46), 
referred to under this heading last week, has no direct bearing 
on the points discussed. 

The practice has always been to swear a jury of between 
twelve and twenty-four on commissions of lunacy, as on pro- 
ceedings before coroners, and in other cases of preliminary ex 
parte inquiries. The inquiry before the Master and jury is a 
Crown prerogative proceeding, not a litigation between parties. 
Unanimity in such a jury has never been requisite. ‘The ver- 
dict isin no way conclusive. There is a case reported (5 Ves. 
450) where the jurors were seventeen; twelve joined in the 
verdict, five refused to join; the finding was contested, but no 
objection was suggested on this ground. Under an Act of 
Henry VIIL., an inquisition cannot be returned unless it is 
found by the oaths of twelve men. 

The Lunacy Regulation Act does not alter the jury arrange- 
ments at all. It merely authorises the making of a general 
order to fix the number of jurors (with a view to diminish ex- 
pense), subject to the restrictions (in effect) that there shall 
never be fewer than twelve. No such general order has been 
made. The section may be left wholly out of consideration in 
the ‘Windham case. F. S. R. 


$$$ 


Ereland, 


Mr. Lawson, the Solicitor-General, has withdrawn from con- 
testing Coleraine, without having addressed the electors, there 
not being any chance of his being returned to represent that 
borough. 


At the Belfast Quarter Sessions, on the 7th inst., Mr. Otwaye 
chairman of the county, read a charge to the grand jury on 
the causes of crime and the means of prevention. He show 
that the former had in that town and county considerably di- 
minished, and among the latter he laid much stress on a sound 
literary and religious education. ‘Subsequently the foreman of 
the grand jury came into court arid announced that they had 
been so much pleased at hearing his worship’s valuable ad- 
dress, that they had unanimously passed a vote of thanks to 
him for it, and wished it to be published. 


At the recent opening of the Quarter Sessions in Kilkenny, the 
new chairman of the county, Mr. De Moleyns, complained that 
the constabulary did not call the names of witnesses after the 
crier, which he contended it was their duty to do, and that 
they did not salute the magistrates. He stated that, as they 
called the names of witnesses at Petty Sessions, it was the more 
incumbent upon them to do so at Quarter Sessions, in a supe- 
rior court. In defence of the constabulary it is alleged that 
they are permitted to call the names of witnesses at Petty 
Sessions because there is no sheriff, with his officers, there, but 
not at Quarter Sessions or Assizes, and that this matter was 
decided some years ago by the twelve judges. 


The Honourable Society of King’s Inn, Dublin, on the 11th 
inst. elected a bencher in the room of the Right Hon. P. C. 
Crampton, resigned. Two candidates were proposed—Mr. W. 
Armstrong, Q.C., the father of the Connaught Bar, aud Mr. F. 
W. Brady, Q.C. Mr. Armstrong was elected by a majority of 
two votes, 


Master Tandy, one of the taxing masters of the Court of 
Chancery, has died. The appointment is in the gift of the Lord 
Chancellor, and is worth £800 a-year. 


A case of considerable interest, involving a large amount of 
property (Alexander v. Alexander) was decided on Tuesday 
last, in the Dublin Court of Chancery Appeal, by the Lord 
Chancellor and the Lord Justice of Appeal. The last Lord 
O'Neill, of Shane’s Castle, in the county of Antrim, lineal des- 
cendant of The O'Neill, so famous in Irish history, died with- 
out an heir in 1855. The Rev. Chichester O'Niell came into 
possession of the estates, with a life interest, under the will of 
the late earl, with remainder to his children. The latter, 
being minor, were beneficially interested in the arrears of rent, 
which then amounted to about £50,000. They were payadle 
by 2,500 tenants, of whom 800 paid from £30 to £40 a-year, 
1,000 from £10 to £20, and 900 under £10. By a compromise 
the executors of Lord O’Neill’s will sold the arrears to the 
Rev. Chichester O‘Neill for £20,000, payable in six yearly in- 
stalments. The arrears were nearly all collected, and | 
£49,709. The main question involved was whether the exe- 
cutors had a right to sell the property in that way. Master 
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Brooke, to whom the matter had been referred, found the 
executors liable for a sum of about £49,000, which was reduced 
by credits to about £34,000. But the Master of the Rolls had 
declared them liable to the sum of £25,000 only. From that 
decision both parties appealed—namely, the executors of the 
will, and the guardians of the minors, the former holding that, 
as they acted in good faith, they were not Jiable at all. 

The Court reversed the decision of the Master of the Rolls, 
and affirmed the finding of Master Brooke. 

The effect of the decision is to render the executors liable for 
about £34.000. 


-— 
——> 


Scotland. 


It is stated that Lord Wood will very shortly resign his seat 
on the bench, his health rendering him unable to attend to its 
duties so sedulously as he could wish. It is also stated that 
the Solicitor-General, Mr. Maitland, will be raised to the vacant 
seat, and that the new Solicitor-General will be Mr. George 
Young, who will thereby vacate the Sheriffship of Berwick and 
Haddington. 





~_——__-_————-- 


Review. 

The Land Drainage Act, 1861, with an Introduction, Prac- 
tical Notes, an Appendix of Statutes relating to Drainage, 
and Forms. By Turopore Turine, of the Middle 
Temple, Barrister-at-Law. V. & R. Stevens, Son, & 
Haynes. 1862. 

The Land Drainage Act of last session is one of those 
important measures which, although making no figure in the 
programme of law reform, yet constitute the most valuable 
portion of modern legislation. Suggested originally by neces- 
sities which have been discovered by actual experience—pre- 
pared in the quiet of the draftsman’s chambers, and not 
spoiled by the intermeddling of professional reformers—such 
Acts are likely to be scientifically framed, and of practical 
utility in their operation, The object of the Act of last 
session—which, according to the modern nomenclature of codi- 
fying statutes, may be cited as the “‘ Land Drainage Act, 1861” 
—is to amend the law relating to the drainage of land for 
“ agricultural” pu This is stated in the preamble of 
the Aet, and is shown by the genezal scope of its provisions; 
although a cursory perusal would probably lead the reader to 
suppose that they affected the law relating to the sewage of 
towns and sanitary improvements as well as agricultural 
drainage. The entire of the first part of the Act relates to 
“commissions of sewers.” The second part provides for the 
constitution of elective drainage districts and of boards to 
exercise jurisdiction therein; but the Act expressly reserves 
from infringement the rights of local boards of health, and 
other municipal bodies. The Act appears to have been drawn 
by the Counsel to the Home Office, who, upon the introduction 
of the Bill, prepared a memorandum for the use of the Legis- 
lature; and our author has availed himself of the assistance 
which might be derived from this source in the useful intro- 
ductory sketch, in which he reviews the history of previous 
legislation on sewers. Speaking of agricultural drainage, he 
says:— 


“ The subject may be divided into the two heads of arterial 
drainage, and drainage by adjoining “owners. For example, 
arterial drainage is concerned where the stream that drains a 
valley requires to be improved or enlarged throughout its 
whole course, or where a new watecourse must be cut through 
miles of country for the purpose of taking off a superabund- 
ance of water from a fen or moor. 

“Drainage by adjoining owners comes into play when A. 
cannot effectually drain his land without prolonging his ditch 
through the land of B., or finds it necessary to enter on the 
land of B. for the purpose of enlarging or improving the out- 
fall of water. 

“ Again, arterial drainage is a public matter, and evidently 
requires the superintendance of some public body empowered to 
construct and maintain the necessary works, and to levy con- 
tributions on all the persons benefitted thereby, for payment of 

expenses incurred. 

“ Drainage by adjoining owners is a matter of private 
interest, and the expense of any work that is done of neces- 
sity falls upon the owner at whose instance it is made, even 


* Magna Charta, cc. 15, 16. 








though the work may, in some degree, be beneficial to the 
adjoining proprietor. 

“The Act deals with both these species of drainage; it 
amends the old law with respect to arterial drainage, and 
furnishes a new set of provisions enabling an owner, under 
certain circumstances, to obtain an outfall to drain his land. 

“ The old law as to arterial drainage stands as follows: 

“ By the common law the king had power to grant com- 
missions for enquiry into the want of repsrations of sea walls, 
ditches, gutters, sewers, and so forth. 

“This power was limited by the Great Charter to existing 
works, and the obligation to repair confined to those towns 
and persons whose liabilities had become fixed by prescription.* 

‘““TIn consequence of the insufficiency of the legal remedies, 
and the great damage caused by inundations in divers parts of 
the realm, the statute 6 Henry VI. c. 5, was passed, which 
empowered the Lord Chancellor to grant commissions of 
sewers, with very extensive authority. The principal pro- 
visions of this enactment were afterwards inco’ in the 
statute 23 Hen. VIII. c. 5, on which the whole modern law of 
sewers is foanded. That Act ordained that commissions of 


- sewers should be directed in all parts within the realm where 


es eer ee me 





and when need should require, to such substantial and 
indifferent persons as should be named by the Lord Chancellor, 
the Lord Treasurer, and the two Chief Justices for the time 
being, or any three of them. The commissioners therein 
named were invested with the most complete powers of main- 
taining and repairing walls and sewers, of destroying and 
removing nuisances, of making rates for the payment of all 
expenses incurred, and in short of doing everything that was 
necessary for the complete drainage and irrigation of a district. 

“The only legislative check on the exercise of their powers 
was the necessity of holding an inquisition, and obtaining a 
presentment from a jury. 

“Tf the Crown and the Courts had co-operated in giving fall 
effect to the statute of Henry VIII. little room would have 
been left for the present Act, so far, at all events, as arterial 
drainage is concerned, 

“ No such co-operation, however, has taken place. 

“Tnstead of England being divided into drainage districts, 
each presided over by a separate commission, thirty-four com- 
missions only have been issued, without reference to the drain- 
age areas, and fifteen counties only are provided with any com- 
missions at all. 

“The Courts, however, inflicted the severest blow on the 
statute by declaring,— 

“Istly. That the jurisdiction of the Commissioners of 
Sewers was limited to navigable rivers and sewers communi- 
cating therewith, or with the sea, above the point were the 
tide ebbs and flows, 

“Qndly. ‘ That the Commissioners of Sewers could not 
make any new inventions to charge the people,’ . 

“The power to make new works has since been given by 
3 & 4 Will. IV. c. 22, s. 10, but that power is confined to 
maritime works, or works connected with navigable rivers, or 
streams flowing into navigable rivers, and it is further 
rendered almost nugatory by an enactment requiring the con- 
sent of the owners and occupiers of three fourth-parts in value 
of the lands to be charged. 

“A comprehensive scheme for facilitating agricultural 
drainage was embodied in 10 & 11 Vict. c. 38, but the pro- 
visions of that Act did not extend to works under the juris- 
diction of Commissioners of Sewers, and did not include any 
powers authorising the promoters to levy rates for the main- 
tenance of improvements when made, The consequence has 
been that the Act has practically become obsolete, with the 
exception of some useful clanses for securing the efficiency of 
existing outfalls, which will be noticed hereafter. 

“In short, the Acts* relating to sewers that have passed 





*** The Acts relatiug to Commissions of Sewers are as follows :— 
6 Hen. VI. c. 5 (1427), by which several commissions of sewers were 
granted, and a form of commission given. 
23 Hen. VIII. c. 5 (1521-2), on which the whole law of commissions 
of sewers is based. 
3 & 4 Edw. VI. c. 8 (1549), which continues the Act of 23 Hen. VIIL., 
and declares that commissions of sewers are to endure for five years. 
13 Eliz. c. 9 (1570). extends the duration of commissions of sewers to 
teu years, and makes provisions for the eontinuance in force of the 
orders of the commissioners ; it also prohibits farmers, for terms of 
years, as they are called, from being commissioners of sewers, except 
under certain special circumstances. 
3 4 Will. IV. c. 22 (1833), makes considerable alterations in the law 
sewers :— 
Ist. It settles the qualification of commissioners of sewers. 
2nd. It makes provisions for meetings of commissioners. 
ee jurisdiction of the com- 
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since the statute of Henry VIII. have, by adopting the limi- 
tation imposed by the Courts on the jurisdiction of the com- 
missioners, narrowed rather than expanded the intention of the 
Legislature, as expressed by that Act, and have failed to cure 
the defects which the old law would have appeared fully 
capable of remedying if it had been freed from the trammels 
of judicial decision.” 

The present Act enables her Majesty "yen recommenda- 
tion of the Inclosure Commissioners to direct commissions of 
sewers into all parts of England, and to assign as the limits of 
their jurisdiction any areas which may be thought most expe- 
dient. The comsstidicihdes may not only are and improve 
old works, but may construct any work necessary for the 
drainage or irrigation of their districts. They are also em- 
powered to purchase such lands as they may require for the 
purposes of the Act, and accordingly we find that the Lands 
Clauses Consolidation Act is incorporated with it. It is enacted 
that rates may be levied by the commissioners for defraying 
the costs and expenses incurred by them; and there is a very 
important provision as to the incidence of the sewers rate, 
declaring that where improvements or new works amount to 
more than £1,000, the rate levied for such shall be a tax on 
the owners of property, and not the occupiers. The Act also 
enables the commissioners to initiate works without the pre- 
sentment of a jury—a considerable improvement upon the old 
practice. On this subject Mr. Thring remarks that 


“ All proceedings of commissioners under the old law were 
grounded on the inquisition and presentment of juries. This 
method of procedure, venerable from its antiquity, had 

roved a great clog in practice, without any corresponding 
oe, for the construction of the numerous statutes relating 
to the subject gave rise to many technical objections, whilst 
the necessity for the intervention of a jury became a very 
serious obstruction to the despatch of business; the interests of 
the public were as little furthered by the interposition of a jury, 
for the decisions of the commissioners on the presentment of a 
jury were final, and, if illegal, could only be resisted by an 
action at law, or reviewed on certiorari by the superior courts. 
The proceedings of the commissioners are now unfettered, if 
they elect to proceed without the presentment of a jury; on 
the other hand, the interests of landowners are more carefully 
guarded than before, for the old remedies are still open should 
the commissioners make an illegal order; whilst any person 
aggrieved by any act of the commissioners may ensure the 
re-hearing of the whole case, and a decision on its substantial 
merits, by appeal to the court of quarter sessions, under the 
provisions of ss. 47, 48, and 49.” 


The Act, as we have already suggested, is divided into parts, 
according to the modern structure of Government Bills. Part 
1, as we have seen, is intended to facilitate the appointment of 
new commissions, and to extend and improve the powers of eom- 
missioners. Part 2 is designed to afford a cheap substitute for 
private Acts of Parliament for the purpose of agricultural 
drainage. Mr. Thring thus describes its scheme :— 


“The proprietors of one-tenth*part of any bog, moor, or 
other area that may require a combined system of drainage 
are authorised to petition the inclosure commissioners for a 
provisional order constituting a drainage district. 

“ The Inclosure Commissioners thereupon send an inspector, 
and make all proper inquiries as to the propriety of making it 
a district, and as to the number of assenting proprietors, 
When the report is made, the provisional order is issued, or not, 
as the commissioners think fit; but if issued, it has no validity 
until confirmed by Act of Parliament. 

“When once the district is constituted, an elective drainage 





4th. It make regulations as to presentment of juries. 
5th. It enables the commissioners to make rates for different parts 
of their districts. 


6th. It provides for the apportionment of rates. 

7th. For the purchase of land and power to borrow money. 

8th. For officers accounting, and for the levy of fines. 

9th. For commissioners suing and being sued in the name of their 


clerk. 
4& 5 Vict. c. 46 (1841), authorises the levy of a general sewers tax. 
This Act appears to have been intended to supply funds for some part 
—_ of the objects of the sewers rate, and those of a temporary 
racter. 


The Act is difficult to understand and leads to confusion by making the 
incidence of the general sewers tax ir some respects different from that 
of the general sewers rate. 

12 & 13 Vict. c. 50 (1849), amends in detail some of the former Acts, 

It empowers the commissioners to subdivide their several districts, to 
make separate rates, and to appoint dyke reeves. 

The most important new provision in it, is a power to the commis- 
sioners to impose a fine, not exceeding 40s.,on the evidence of the oath 
of a dyke reeve, for any breach of the law relating to sewers, _ 





board is established, the members of which are empowered to 
exercise the same jurisdiction as is given to the commissioners 
of sewers, 

“ The proprietors of the district are the electors of the 
board, and a scale of voting is introduced, copied from the 
Companies Clauses Act, 1847, giving proprietors of large 
estates a plurality of votes, regulated by the instead 
of by the number of shares as in the Companies Act. The 
scale is as follows;—One vote for every acre up to ten; an 
additional vote for every ten acres up to one hundred, and an 
additional vote for every fifty acres after the first hundred.” 


The third and concluding part of the Act relates to the 
power of private owners to procure outfalls, and deals with the 
interests of adjoining proprietors. Mr. Thring gives a very 
succinct and useful account of the old law upon this subject. 

“When a landowner,” he says, “had acquired by prescrip- 
tion a right to the free discharge of the drainage of his land 
by a ditch passing through his neighbour's land, and the 
owner of the servient tenement had alike become bound by 
reason of his tenure to cleanse the ditch in question; the 
latter was liable by the common law to an action at the suit of 
the owner of the dominant tenement for an injury caused by 
reason of his obstructing or neglecting to cleanse the ditch,* 

“This remedy by action was much too cumbrous and ex- 
pensive for ordiaary use. Accordingly, the Legislature, with a 
view of meeting the growing requirements of agricultural im- 
provement, provi a@ summary and inexpensive mode of 
redress by the 10 & 11 Vict. c, 38, commonly known as 
‘ Lord Lincoln’s Act,’” 


After stating the provisions of Lord Lincoln's Act so far as 
they are applicable to the topic under consideration, ‘Mr 
Thring observes— 

“ These provisions still afford the best and most simple 
remedy for an injury that owners or occupiers of land may 
suffer from the neglect of their neighbours, either in the main- 
tenance of existing banks, or the cleansing and scouring the 
channels of existing water-courses. Bit they extend no 
farther; they afford no assistance to the landowner who may 
be desirous of either deepening and improving the existing out- 
fall, or obtaining a new and better outlet for the drainage of 
his land through the lands of the adjoining proprietors. 

“ Cases of this description, becoming more numerous every 
day, fall under the third part of the Act, which enables an 
owner at his own expense, under certain conditions, to procure 
an outfall through his neighbour’s land. 

“The conditions are such as effectually to prevent any 
uudue interference with the rights of property, as the Act pro- 
vides either that the proposed works must do no injury at all, 
or that the injury is of such a nature as to admit of being 
fully compensated for by money; and in the iatter case the 
works cannot be constructed until the compensation has been 
paid.” 

We have called the attention of our readers at some length 
to the provisions of the Land Drainage Act, 1861, because they 
are likely to be of considerable importance in actual practice; 
and it is desirable, particularly for country solicitors, that the 
machinery provided by the Act should be properly understood 
and widely appreciated. Mr. Thring has done his work very 
well, and there is not much chance of or room for any better 
edition of this statute than he has produced. We have only ong 
fault to find with the book. It is one which we have seen 
right to point out in numerous recent law books, and is by no 
means peculiar to the’ work before us. We allude to the 
nature of the matter which is contained in the appendix, and 
to its disproportionate extent. The introduction contains 
twenty-eight pages, which are well written and are extremely 
useful as a key to the provisions of the statute. Only sixty- 
four pages are devoted to the Act itself, and the comments of 
the editor upon the most important of its sections—which also 
evince good judgment and sound learning—but then comes an 
appendix of 171 pages, containing nothing—except in the two 
or three concluding ones—but textual reprint of several 
statutes relating to sewers, and of all such clauses of the 
Lands Clauses Consolidation Act, the Commissioners Clauses 
Act, and the Common Law Procedure Act, 1854, as 
are incorporated with any of the Land Drainage 
Act, 1861. This system of book-making has become a crying 
evil, and we are satisfied is much more opposed to the interests 
of the law publishers than they imagine. Such books as the 
one now before us are extremely useful, but they are made 





* Callis, 81. “Gale, on Easements,” 181 h. 
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much more expensive than they need be by the practice of 
which we complain. If the publishers will cease to encourage 
this system of unnecessarily swelling the size of books for the 
purpose of adding to their price they will be themselves the 
greatest gainers, for nothing is more discouraging to purchasers 
than to be compelled to buy half-a-dozen times over in the shape 
of text books what they pam have in their series of statutes. 


SEE AEEY USPS R Sr 


THE LAW OF BELLIGERENTS AND NEUTRALS. 
The present number of the Edinburgh Review contains an 
elaborate and able article upon the question of international 


- law which recently excited s0 much interest in this country.* 


We extract the following :— 


The primary object of the right of visitation exercised by 
armed belligerent vessels in time of war, over merchant vessels 
on the high seas, is to ascertain the true national character of 
the ship. This right is recognised by all nations and by all 
writers on the Law of Nations, even those most favourable to 
the neutral flag, and it is obviously indispensable to maritime 
warfare, and serves to protect neutrals themselves. For this is 
the established mode by which alone it can be proved that the 
neutral ship is what it professes to be, and not the property of 
anenemy. The production of ships’ papers at sea is, in fact, 
analogous to the production of a passport by travellers on 
the continent of Europe, to show who they are and what is 
their character. But as this is a simple measure of police, it 
ought to be performed without violence or intimidation. The 


* neutral vessel is bound to answer the inquiry lawfully made on 


pain of being arrested on suspicion; the belligerent is required 
to proceed with courtesy and moderation, and for this purpose 
the visit is made by an officer in uniform, who $ peace- 
abiy to the merchant vessel in a boat manned by two or three 
men besides the rowers, and retires when his lawful inquiries 
are satisfied. 

The second object of the right of visitation is, or rather was, 
one which extended to the more offensive right of search, be- 
cause the pu of it was to ascertain whether the neutral 
had enemy’s goods on board. The right of seizing enemy’s 
goods on board neutral vessels was for ages the undoubted law 
of the sea in time of war, and it was practised by all maritime 
nations; by none more than by those which are now more 
eagerly opposed to it, as, for example, by France, under the 
Ordonnance de la Marine of 1681. In proportion, however, 
as the seizure of enemy’s s in neutral ships has ‘been re- 
stricted by treaty or abandoned, the search of neutral vessels 
for goods liable to seizure falls to the ground. And as Eng- 
land and all the great Powers of Europe have renounced the 
right of seizing enemy’s property in neutral vessels, by the 
Declaration of Paris in 1856, the right of search for this pur- 
pose, which has been a most prolific source of quarrels be- 
tween belligerents and neutrals in all former wars, is at an end. 
The United States are, it is true, excluded by their own act 
from claiming the benefit of that declaration in which they 
refused to join; but, on the other hand, the neutral States of 
Europe would not fail to invoke its protection. 

But, thirdly, as nentral merchant vessels are still prohibited 
from carrying contraband of war, despatches, or persons in the 
military and naval service of the enemy, inasmuch as the con- 
veyance of these articles or persons is a breach of neutrality 
and gives a hostile character to the vessel itself, inconsistent 
with its own neutral privileges, the duty devolves on the 
cruisers of belligerents to ascertain by visitation, and in case 
of suspicion by actual search, whether the neutral is guilty of 
a violation of this rule, and in case of proof or vehement 
suspicion a neutral vessel so offending may be brought in by 
the cruiser for judgment and condenination in a Court of Prize. 

This, it will be perceived, is a delicate duty, for it involves 
discretionary powers, and the efforts of the neutral to deceive 
the belligerent will be, of course, in exact proportion to the 
criminality of the former. The cruiser has, in fact, to discrimi- 
nate, as well as he can on the evidence before him, between the 
general neutral character of the vessel which implies innocence, 
and the special circumstances which imply hostility. But as 

* 1, “ The Lawof Nations considered as Independent Political Communi- 
ties.” (On the Right and Duties of Nations in Time of Peace.) By 
Grerere print D.C.L., Regius Professor of Civil Law. Oxford Lon- 

on : . 


2. “Two Lectures on the present American War.” Mountague 
Bernard, B.C.L., Chichele Professor of International ue. Oxford : 
‘November, 1861. 


8. “ Quelques de Droit International Maritime & propos de 
Ja. Guerre Saméigues” "Pari, B, Hautefoyille Leipzig et Paris: 1961. 





the objects of the search are limited to contraband.of war, 
despatches, and military or naval persons, there are some ¢ 
cumstances which are obviously indispensable before a hos 
purpose can be presumed to exist. e first. of these is 
destination of the ship, to be inferred from her and from 
the course on which she is bound. There is p per se in- 
consistent with neutrality in the conveyance of any of the 
articles termed contraband of war. The guilt of the neutral 
consists in conveying them for the ike of the 
enemy. But when the destination of the vessel is not towards 
the enemy’s shores, but away from them—when the despatches 
are documents or letters, not furtively carried by a special 
yessel, but transmitted by a belligerent in the ordi manner 
by the post, their very nature being unknown to the persons 
who carry the mails —when the persons conveyed are not 
military or nayal persons proceeding to the seat of war, but 
civil subjects or citizens procedding under a neutral flag to 
neutral country, and, for aught we know to the contrary,on an 
errand of peace,—then we affirm without hesitation that an 
officer who should stop a neutral vessel as guilty of carrying 
contraband, would grossly exceed his duty, and would fail to 
obtain the sanction of a Court of Prize. The duty of the 
Court of Prize and the captor is to establish against the neutral 
a hostile character, or some act which imparts to neutrality a 
quasi-hostile ¢haracter; so that, ceasing to be neutral, the 
vessel becomes obuoxious to the laws of war. That is the 
whole doctrine of Prize Law as applied to neutrals, aud until 

h hostile taint can be detected in them, they stand 
inviolable and out of the jurisdiction of the captor. 

Hostile destination is an essential condition of contraband of 
war. Sir William Scott says in the case of the Jmina,* that 
if the destination of the vessel to a neutral port be considered 
the real destination, no question of contraband can arise; inas- 
much as goods going to a neutrat port cannot come under the 
degeription of contraband,.all goods going there being apd 
ful. The rule respecting contra is that “the articles 
must be taken in delicto, in the actual prosecution of the 
voyage to an enemy's port.” ‘This principle has been carried so 
fi that it was held by the Court of Admiralty in the case of 
the Trendre Sostre, that a Dutch vessel, belonging to a i 
company, which had been captured at the Cape of Good Ho 
as carrying contraband of war and despatches, was di 
because in the interval of her voyage the Cape itself 
become a British possession, and the function of conve: 
stores or despatches to the enemy at the Cape had therefore 
ceased. ‘The character of the goods was altered by this fact, 
and as they were no longer going to the port of an enemy they 
Were no longer contraband. 

Under certain circumstances, the conveyance of enemy’s 
despatches or military or nayal officers to an enemy's port is 
assimilated to the conveyance of contraband of war 
are, however, in the English Admiralty Reports but few 
cases of neutral ships detained op account of the carriage of 
enemy’s military or of despatches. The Friendship, 
condemned August 19th, 1807, was an American ship, bound 
from Annapolis to Bordeaux, for conveying ninety passengers, 
who were French marines, shi under the direction of the 
French minister in America. The Orozembo, condemned 24th 
Sept., 1807, was an American vessel, chartered by the enemy 
for the express purpose of conveying three military officers from 
Holland to Batavia. The Atalanta was condemned March 4th, 
1808, for unneutral conduct, in carrying despatches clandes- 
tinely from the governor of the Isle of France to the Mini 
of Marine in Paris. The Caroline was restored Ist April, 
1808, on the ground that the transport of despatches by a 
neutral ship, when those despatclies were those of a minister of 
the enemy resident in a neutral country to his own govern- 
ment, is an innocent service. ‘The cases of the Constantine, 
the Susan, and the Hope Jones, quoted in the Notes to Robin- 
son’s Reports (vi p. 461), do not differ from the former cases. 
No neutral vessel has ever been condemned for the conyey- 
ance of despatches or military officers, unless it pro 
proved that they had made themselves subservient to the pur- 
poses of the enemy by directly conveying to the enemy, or the 
enemy’s colonies, official orders or military assistance. 
case of the Mercury, in which Mr. Laurens was captured, in 
which 1780, which has been relied on in America, is de- 
molished by the fact that she was an enemy’s ship belonging 
to Philadelphia. The case of the Hercules, an American 
vessel, from which Lucien Buonaparte and his family were 
captured, in 1810, by the Pomona, off the port of C , is 
also destroyed by the fact that the Hercules was one of the 


* 3 Rob,, p. 167 
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American ships which had previously been sequestrated, by an 
order of Napoleon, at Naples; and that she was expressly em- 
ployed by Murat, ar enemy, to carry Lucien Buonaparte, 
another enemy, from the shores of Italy. The ship had, there- 
fore, acquired in all respects a hostile character, and was taken 
in to Malta as a lawful prize. To these cases must be added 
that of the Hendric and Alida, in Marriott's Reports (p. 96), 
which is in some respects the most remarkable of the series. 
This was a Dutch neutral ship, captured by Lord Mulgrave in 
1777, beiag laden with powder and guns, and having on board 
five foreign military officers who acknowledged that they had 
passes or commissions from Dr. Franklin, the agent of the 
revolted American colonies in Paris. The destination of the 
vessel appears to have been the Dutch colony of St. Eustathius, 
and the Court of Admiralty held that the Dutch had an indis- 
putable right to carry whatever they pleased to their own 
colonies. ‘Ihe case was rendered extremely complicated by the 
circumstance of a recapture, by the Dutch treaties, and by the 
Act of the British Parliament for stopping all t:ade and inter- 
course with the British colonies in rebellion, and we cannot 
here unravel all the details of a very confused report; but the 
main and essential fact with reference to this case is, that even 
the military officers taken on board this neutral ship were 
claimed by the Dutch and restored to them by the British, 
before the termination of the proceedings which ended in the 
restitution of the ship. We understand that the whole corres- 
pondence with the Dutch Government on this case exists in 
the State Paper Office, and throws a clear light on the liberal 
principles which were subsequently confirmed by the Admiralty 
Court. The cases decided by Sir George Lee are the more 
curious, as they range over the period from 1776 to 1779, in 
the first heat of the American war: and we cannot but remark 
that they display a greater degree of forbearance and modera- 
tion on the part of this country towards neutrals, than was 
shown in the great contests with France from 1793 to 1815. 

To complete our general view of the right of search it may 
be added, that as between this country and the United States a 
fourth object connected with the right of visitation and search 
acquired great prominence in the wars of 1793-1812, and 
caused a rupture in the later year between the British and 
American Governments. We mean the seizure under the 
British law of allegiance, and by way of impressment, of 
British seamen found on board neutral vessels, when those vessels 
were searched by our cruisers for other purposes. On this 
head it might suffice to say that the practice of impressment 
having fallen into desaetude in Great Britain herself, and 
being, as we believe, permanently superseded by a far more 
efficient system for manning the navy, the claim to impress 
British seamen out of foreign vessels is also & fortiori at an 
end, But we go further. We avow without hesitation that 
we should consider any attempt to revive that practice as 
‘supremely impolitic and unjust; and we deeply regret that in 
the negotiations between Lord Castlereagh and Mr. Rush in 
1818, and between Lord Ashburton and Mr. Webster in 1842, 
when the American Government invited Great Britain formally 
‘to renounce a usage which no statesman of our day would 
wish to retain, the negotiation on this head proved abortive. 
It is a singular example of the reluctance even of the most 
enlightened men to deal with these barbarous and antiquated 
practices of maritime warfare, that men like Sir R. Peel and 
Lord Aberdeen did not at once terminate this controversy for 
ever. The following passage from Mr. Webster's excellent 
‘despatch to Lord Ashburton of the 8th August, 1824, is 
singularly applicable to the recent pretensions of the American 
cruisers. 

“ Every merchant vessels on the seas is rightfully considered 
‘as part of the territory of the country to which it belongs. 
The entry therefore into such a vessel, being neutral, by a 
belligerent, is an act of force, and is, primd facie, a wrong, a 
trespass, which can be justified only where done for some pur- 
pore allowed io form a sufficient justification by the Law of 

ations. But a British cruiser enters an American merchant 
vessel in order to take therefrom supposed British subjects, 
offering no justification therefor, under the law of nations, but 
claiming the right under the law of England respecting the 
King’s prerogative. This can not be defended. English soil, 
English territory, English jurisdiction, is the appropriate sphere 
for the operation of English law. The ocean is the sphere of 
the Law of Nations, and any merchant vessel on the seas is, 
by that law, under the protection of the laws of her own nation, 
and may claim immunity, unless in cases in which that law 
allows her to be entered and searched.” 

The Americans have repeatedly declared that “the claim 
of a belligerent to search for and seize on board neutral vessels, 





on the high seas, persons under his allegiance, does not rest 
on any belligerent iight under the law of nations, out on a 
prerogative derived from municipal law, and involves the ex- 
travagant supposition, that one nation has a right to execute at 
all times and in all cases, its municipal laws and regulations, 
on board the ships of another nation, not being within its 
territorial limits.” These are the words of Mr. Madison when 
President of the United States, in his despatch to Mr. Rose of 
of the 5th March, 1808. 

The truth is, that this practice never rested upon any prin- 
ciple of the law of nations at all, but upon a principle of 
municipal law at variance with the law of nations. That prin- 
ciple was the doctrine of the inalienable allegiance of subjects 
to their sovereign, a doctrine which was professed by all Euro- 
pean States as well as England down to the latter half of the 
last century. The inference was that the sovereign had a 
municipal right to claim the persons and services of his subjects 
wherever they could be found, aud that, in particular, seamen 
were not protected by a neutral flag and had no right to serve 
a neutral power without the king’s licence. 

The old form of instruction to commanders of his Majesty’s 
ships ran as follows;— 

“When he meets with any foreign ship or vessel to send a 
lieutenant to inquire whether there may be on board of her 
any seamen who may be subjects of his Majesty, and if there 
be, he is to demand them, provided it does not distress the 
ship; he is to demand their wages to that day; but he is to do 
this without detaining the vessel longer than shall be necessary, 
or offering any violence to, or in any way ill-treating, the 
master or his crew.” 

To obviate the evils arising from this practice it was ex- 
pressly stipulated by the 17th article of the Commercial 
Treaty of Utrecht, and by the 20th article of the Treaty of 
1786, between France and England, that persons not being 
actually in the service of an enemy should not be taken from 
(enlevées or tirées) a neutral vessel, but should enjoy the same 
privilege as enemy’s goods covered by the neutral flag. 

Dr. Twiss remarks, with equal truth and acuteness, that the 
progress of the law of nations since the Treaty of Westphalia 
has constantly tended to limit the sovereignty of princes as 
paramount right based on the conception of imperial supremacy, 
and to extend the territorial independence of States. This dis- 
tinction may be traced very clearly in the matter before us. A 
century ago nothing seemed more natural or better established 
than that the paramount right of the sovereign to the services 
of his subjects should be held good under all circumstances. 
He might therefore take them, under the old municipal theory 
of allegiance, wherever they could be found. But by the 
modern conception of the law of nations territorial indepen- 
dence is the more powerful principle of the two. Within the 
territorial limits or under the flag of another State, every foreign 
sovereignty becomes subject; and thus it came to pass that the 
claim to take British seamen out of foreign ships was felt 
before the end of the great wars of this century to be an in- 
tolerable grievance. One more touch will serve to complete 
the contrast. By the law of prize, a captor has no property 
in a captured vessel or her cargo until the rightfulness of the 
seizure has been decided by a Court administering the law of 
nations; but as the seizure of British seamen in foreign ships 
on their allegiance to King George was a municipal right and 
not a right under the Law of Nations, it was never brought 
before the Courts of Admiralty at all. They had no jurisdiction 
in the matter, 

Let us now proceed to illustrate these principles and their 
future bearing on maritime usages by a brief reference to the 
case of the Zrent. And here we must in the first instance 
remark, that it would be a just subject of regret and censure, 


if in dealing with a great question of public law the British 


Government had rested their demand mainly or exclusively 
on any low snd narrow view of the case based on a technical 


‘ objection to the form of Captain Wilkes’ proceedings. If he 


had been right in substance in arresting the vessel, it is puerile 
to object that he did not proceed to extremities and capture the 
ship. Our objections are of a totally different character. ‘They 
goto the root of the matter. We believe that in every conceiv- 
able view of the case Captain Wilkes was equally wrong: we 
are satisfied that he had no reasonable grounds whatever for 
even visiting the ship; and that the outrage he eommitted in 
taking out the Southern Commissioners cannot be brought under 
any distinct head of belligerent right practised at any time by a 
civilised Power. 

What would be the consequence to the two countries if, on 
the one hand, the United States maintained the exercise of the 
belligerent right of search and seizure in ‘its ‘most 
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form, and if England, on the other hand resisted it. We may 
nothing of the past, or of the manifest inconsistency of American 
statesmen in claiming to exercise over their own citizens and 
against us, rights assimilated by themselves to those abuses of 
power which their fathers strenuously resisted, even to blood, 
when exercised by great Britain fifty years ago against them. 
But observe the effect of such a claim on future maritime 
warfare. The United States, hitherto known as a champion of 
neutral rights, because they had neutral interests, would now 
by this case of the Trent set up a great example and precedent 
of belligerent authority over the neutral flag. On the other 
hand, by protesting against and resisting the claim of the 
Americans to take American citizens out of the Trent, Eng- 
land has already implicitly but distinctly relinquished her 
ancient pretension to take persons from the shelter of the 
neutral flag; because it is evident that if any such pretension 
could by possibility be hereafter renewed, the resistance of 
Great Britain to the seizure of the Americans on board the 
Trent is a conclusive reply to any such claim on our part. 


But even if the Trent could have been condemned as lawful 
prize for a breach of neutrality,—a supposition in the highest 
degree improbable, and for which even the Americans do not 
appear to contend—it remains very doubtful what effect such a 
proceeding against the ship would have had against the persons 
taken out of her. The Court of Prize has no jurisdiction over 
them, and the utmost that could be said is that, jure belli, they 
might be regarded as prisoners of war. State prisoners ar- 
rested on a charge of treason they could in no case become. 
But the vice of the American case throughout was that they 
sought to treat their captives both as belligerents and as rebels, 
or alternately as one or the other. But one character excludes 
the other. If they are rebels, that is men who have violated 
their allegiance to their country, then no belligerent right at all 
could be exercised over a neutral vessel to get possession of 
them; the whole proceeding of Captain Wilkes was a gross out- 
rage unsanctioned by the usages of war, as in fact there is no 
war, and these men were simply political adversaries sailing to 
Europe under a neutral flag. If, on the contrary, they are 
viewed as belligerents, or as the emissaries of a belligerent 
Power, that involves the recognition of the Southern Con- 
federacy by the North; and when lawfully captured they are 
clearly not amenable to the jurisdiction of any criminal court 
of the captor, though they might as mere prisoners of war be 
detained. But the American Government by detaining them 
in Fort Warren acted as if these men, having first been taken 
from a neutral upon a false pretence of belligerent rights, could 
then be treated as prisoners of state amenable to the jurisdic- 
tion of the captor for a political crime. Such a mode of deal- 
ing with the case was not merely a violation of the law of 
nations, but a direct assertion of two contradictory and incom- 
patible propositions. 

The deed of Captain Wilkes was no exercise ot the belli- 
gerent right of visitation and search, but a bare illegal seizure, 
which could only be regarded as an act of war. Thecharacter 
and nationality of the Trent were perfectly well known to the 
American cruiser, So was her destination from one neutral 
port to another neutral port, proceeding from, not towards the 
seat of war. Indeed, so well did Captain Wilkes know the 
vessel, that he even knew who were on board of her. No pre- 
tence was made of asking for her papers; none of searching 
for despatches; none of searching for contraband. None of 
the formalities practised in visiting a ship were observed. On 
the contrary, the act complained of was a simple seizure by 
violence and intimidation—nothing else. The right of search 
must sometimes be inconvenient to neutrals; but this pro- 
ceeding had nothing whatever in common with the right of 
search, The appearance of an armed force of American 

* marines on the quarter -deck of the Trent was a positive inva- 
sion, not to be justified by any practice of the seas, unless the 
cruiser had made up his mind to capture the vessel as lawful 
prize. 

But what was the character of the vessel? had she done 
anything to forfeit or impair her neutral character? It would 
seem that as the Americans left her to continue her voyage, even 
they made no charge against her, yet that charge, made and 
proved in a court of law, could alone vindicate their conduct. 
The Trent was a packet of the Royal Mail Steam Packet 
Company, and though not a public ship in the strict sense of a 
ship of war, she unquestionably differs materially from any 
private neutral ship, used or chartered for a hostile purpose. 
The existence of these packets of the great companies, which 
cross the ocean with the regularity of mail-coaches or railway 
trains, is an entire novelty since the last great maritime war. 





It is obvious that they have an essentially public character, 
They convey the mails of all nations. They are in great 
measure supported by Government subsidies. 

are under the care of an officer of the Royal Navy, who 
has, in certain cases, a voice in the management of the ship. 
The owners of these vessels have not the slightest temptation 
to lend themselves to any clandestine acts of hostility. They 
are in no degree responsible tor the character of the passengers, 
or for the contents of the letters they carry, and indeed they 
are legally compellable to convey whatever the Post Office 
sends them. Lastly, packets have been made the subject of an 
express convention between the British and American Govern- 
ments, and are protected from molestation, by treaty, for six 
months after a declaration of war, and till further notice. To 
this it may be added, that in all recent maritime wars, even in 
the blockades of Mexico, Buenos Ayres, and the Dalmatian 
acre of Austria, packets have been treated as privileged 
vessels. 


Yet such was the ship to which Captain Wilkes applied, in 
all their rigour, his crude notions of belligerent rights. There 
may be no precedents in point, because, as we have said, the 
existence of these packets is a novelty in the world, But the 
most simple notions of the common interest of mankind suffice 
to show that such vessels, under any flag, but especially under 
a neutral flag, are entitled to the fullest measure of considera- 
tion extended to neutral vessels of war. Is it possible to con- 
ceive a greater annoyance to all civilised states than a general 
interruption of the packet service? Is there any service 
entitled to greater respect than that which indiscriminately 
conveys from the ends of the earth, and to all men alike, the 
bills of the merchant, the orders of governments, the reports 
of foreign agents, and the intercourse of private life? This is 
the first time that belligerent violence has been applied to a 
packet under the British flag; and we hold it to be a barbarous, 
as well as a dastardly and illegal action. This is one of the 
points on which we think a material improvement in the usages . 
of maritime warfare might easily be introduced. The character 
of a public ship should be extended to all vessels having on 
board a commissioned officer of Government in charge of mails; 
and vessels in this category should enjoy all the immunities of 
armed vessels, or vessels under convoy. 


* - 
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Admission of Attorneys. 


Queen's Bench. 
NOTICES OF ADMISSION, 
In and on the last day of Hilary Term, 1862, 


(The clerks’ names appear in small capitals and the attorneys to whom 
articled or assigned follow in ordinary type.) 

Appison, JoserH.—J. Linklater, 7, Walbrook. 

BAnnIsTER, CHARLES ALBERT.—C. Pearson, Guildhall; S. 
Davison, Weavers’ Hall. 

BaRNARD, JosePH GEeorGE.—G. E. Williams, Cheltenham. 

Braprorp, Jos.—R. Gardner, Leamington; R. S. G * 
8, Angel-court, Throgmorton-street; J. B. Allen, 20, 
ford-row. 

Breton, ALEXANDER Gorpon.—-P. Karslake, 4, Regent-street. 

Burnanp, Joun Tuomas Newman.—E. E. D. Grove, 13, 
Copthall-court; J. G. Hick, 13, Copthall-court. 

Cuwer, SypNey.—J. R. Chidley, 25, Old Jewry, 

CiouaeH, Josrru.—S, L. Booth, Leeds. ° 

Dumsteton, Horatio, B. A.—J. T. Bolton, Solihull. 

Grsson, Witt1aM.—R. H. Speed, Nottingham. 

Harpinc, Hucu.—Edward Burges, Bristol. 

Harter, Joun.—T. Constable, +, 2 

Know tes, James HarpcastLe.—J. Knowles, Bolton. 

KnNow.egs, Ropert ANDREW.—J. Knowles, Bolton. 

Lams, ALrrep.—L. Harrison, Penrith. 

Lyvus, GrorGe OrmEsTon.—G. Lyus, Diss. 

Martin, Georcre.—J. Bush, Bradford. 

Minster, Artuur.—R. H. Minster, Coventry. 

Morton, Rosert.—E. Willoby, Berwick-upon-T weed. 

Pain, Georce Cave.—S. J. Pain, New-inn, Strand: J. C. 
Pain, New-inn, Strand. 

Tuomas, CHARLES.—H. Thomas, 35, Lincoln’s-inn-fields. 

Wesster, Henry.—J. Price, 24, Abchurch-iane. 

Wuire, Wittiam Henry.—H. White, Williton. 

Wiis, Tuomas Pricu=D, Ti Willis, Winslow. 
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Woop, Henry Franois.—J. Taylor, Bradford; H. Roscoe, 
36, Lincoln’s-inn-fields. 

Wrart, Gzorncr Harvey.—J. H. Hearn, Newport; J. A. 
Mew, Newport. 


APPLICATIONS TO TAKE OUT OR RENEW ATTOR- 
NEYS’ CERTIFICATES. 


Last day of Hilary Term, 1862. 


Philips, Henry Stephen, Newmarket, 
Withers, James Tuck, 10, Burton-street, Eaton-square. 


25th January, 1862. 
Poole, Henry, Cotham, Bristol. 


lst February, 1862. 


Baker, Malachi Blake, Ilminster; and 32, Polygon, Clarendon- 
square, Somers-town. 

Bedwell, Arthur Benjamin, Bishops Waltham. 

Betteley, Samuel, White Hart-lape, Tottenham. 

Bolton, John, 90, Fetter-lane. 

Bowker, Thomas, Whittlesey, Cambridge; and Canada. 

Brain, Alfred Henry, Worcester. 

Brookes, Robert John, Stow-on-the- Wold, Gloucester; 4, Ar- 
lington-street, Mornington-crescent; and 13, Welbeck-street, 
Cavendish-square. 

Burrell, Edward Montague, Ironmongers’ Hall. 

Cresswell, George, Willenhall and Walsall, Stafford. 

Cooper, Samuel Herbert, Newcastle-under-Lyne; and 2, Hen- 
rietta-street, Covent Garden. 

Crosse, Thomas Neufville, Virginia, United States; 4 Holles- 
street, Cavendish-square; and Welbeck-street. 

Densham, Richard, Bampton. 

Foggo, Francis Alexander, 63, London-road, Southwark. 

Gartside, Benjamin, Manchester. 

Justice, Frederick John, Newport; and 38 Great Ormond- 
street, Queen’s-square, Bloomsbury. 

Moss, Alfred, Church-court-chambers, Old Jewry ; Lyndhurst- 
terrace, Lyndhurst-road, Peckham. 

Nicholls, James, 12, Park-street, Camden-town (Common Pleas). 

Nichols, Samuel, 5, Sidmouth-street, St. Pancras; 17, Offord- 
road, Islington. 

Oddie, Edward, 48, Cumberland-street. 

Parker, Richard, 30, Canterbury-row, Kennington. 

Peile, Rowland Babington, 4, Mansion House-place; 5, Barge- 
yard, Bucklersbury; and 368, City-road, Islington, 

Provis, Thomas John, 7, Torringten-square. 

Reinagle, Ramsay Richard, the younger, Horsham. 

Robinson, William Reginald, 39, Great James-street, Bedford- 
row; Isle of Maderia; Newport, Essex; and Cheshunt. 

Savery, William, Hastings; and Bewdley. 

Sewell, Robert, Swaffham. 

Sibthorpe, John Allen, Clifton-terrace, Brighton. 

Smedley, John Benjamin, 8, Laystall-street, Liquorpond-street ; 
and 21, Albion-buildings, Bartholomew-close. 

Snead, Thomas Barton, Llanelly, Carmarthen. 

Steward, Frederick Fisher, Whitehaven, Cumberland. 

Stiles, John, Manchester. 

Stokes, John William Noble, Manchester. 

Tooth, Robert, Barnes; Tillington; and Twickenham. 

Turtiey, Benjamin, Halifax. 

Watts, Samuel, Bath; and Langport. 

Whitaker, George, Kingston-upon-Hull. 

Woodrow, Jeremiah, Brading, Isle of Wight. 

Yorke, William Lockwood, Thrapston. 


APPLICATION FOR RE-ADMISSION. 
Last day of Easter Term, 1862. 
Chandler, Benjamin, Sherborne. 


llitnsinail 
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Law Stuvents’ Journal. 





LAW LECTURES AT THE INCORPORATED LAW 
SOCIETY, 1861-62. 


Mr. FREEMAN Oxiver Haynes, on Conveyancing, Monday, 
January 20. 

Mr. Wittiam Murray, on Common Law and Mercantile 
Law, Friday, January 24. 








Births, Marriages, and Deaths. 
BIRTHS. 
CASSON—On Jan. 13, at 53, Argyll-road, Kensington, the wife of Henry 
Casson, Esq., Barrister-at-Law, of a son. 
FENTON—On Jan. 9, at 13, Well-walk, Hampstead, the wife of John 
Henry William Fenton, Esq., Barrister-at-Law, of a daughter. 
MARTELLI—On Jan. 13, at 22, Upper Westbourne-terrace, the wife of 
Charles H. A. Marteli, Esq., Barrister, of a son. 


MARRIAGES. 


KOE—PERRY—On Jan: 7, Stephen L. Koe, Esq., son of the late J. H. 
Koe, Esq., Q.C., to Grace Sophia, daughter of the late Thomas Paley, 
‘ Barrister, of Inverness-terrace. 

VALLANCE—DANIEL—On Jan, 8, John Vallance, Esq., of Essex-street, 
Strand, to Elizabeth, daughter of W. T.S. Daniel, Esq., Q.C., of 38, 
Mecklenburgh-square. 

DEATHS. 


CAMPBELL—On Jan. 12, at Edinburgh, Cecilia, daughter of Arthur 
Campbell, Esq., Writer to the Signet, aged 5 years and 8 months. 

ROBERTS—On Jan. 12, Susanna Maria, of Claremont, Ryde, daughter of 
the late William Roberts, Esq., Barrister-at-Law, Lincoln’s-inn, formerly 
Commissioner of Charities and Commissioner of the Court of Bank- 


ruptey. 
<ptomal eemme 


Lonton Gazettes. 


@Mindings-up of FJoint Stock Compartes. 
Frubay, Jan. 10, 1862. 
UNLIMITED IN CHANCERY. 


State Fire Insurance Company.—Vice-Chancellor Wood will, on Jan. 21, 
appoint an Official ioeaaert of this Company. 

Times Fire Assurance Company.—The Master of the Rolls will, on Jan. 
27, at 12, appoint an Official Manager or Official Managers of this Com 


pany. 
Erevitors under 22 & 23 Wiet. cay. 35. 

Last Day of Claim. 

Farpay, Jan. 10, 1862. 


Apsley, Leonard, Owen’s Court, Selling, near Faversham, t, Gent. 
seal 8. Sols Wightwick, Kingsfoid, & Fraser, 16 Wosting-ot teats 


Pe Lady Harriot, 48, Portland-pl, Middlesex, Feb. 15. Sols 
Leman & Co., 51 Lincoln’s-inn-fields. 

Cheslyn, Richard, Leicester, and Shelford Hills, Nottinghamshire, Head 
Distributor of Stamps. March |. Sols Campbell, Burton, & Browne, 
Nottingham. 

Emerton, James Frederick, Hampton Lucy, + Grama Schoolmaster. 
Feb 1. John Margetts, ‘Auctioneer, Warwi 

Forrest, Rev. Matthias, Urswick, ppmdien may ae Febl, Sols Loftus 
& Young, New Inn, 

Gray, td Phenix Villa, Canonbury, Middlesex. March 1. Sols Ash- 
urst, Son, & Morris, 6 Old Jewry, London. 

Honleneidiie Hanley-st, Birmingham, Builder. March 17, Sol Balden, 
Birmingham. 

Jones, Jane, 4 Ashley-pl, Bristol, Widow. March 1. Sols J. & H. Livett, 


Lock, Thomas, Baghay Farm, Milverton, Somersetshire, Farmer. Feb 18. 
Sol Payne, Milverton. 

Malahide, Right Hon, Margaret, Baroness Talbot de, 3 Lowndes:-sq, 
Middlesex, ng ynt’ Badong Sols Uptons, Johngon, Upton, 20 
Austin Friars, Lon: 

re: Rev. David, Sadberg, Durham, Clerk. Feb 17. Sol Steavenson, 


rlington 
Raiker, James, 37 Bruton-street, Middlesex, Tailor and Army Clothier, 
Feb 17. Sols Lovell, 26 Charles-st, St. James, Westminster, and 
Richards, 16 Warwick- st, Regent-st. 
Sims, Jane, Preston, Widow. Feb8. Sols Pilkington & Walker, Preston. 
Stevens, James, East Retford, Nottinghamshire, Gent. Feb 8. Sols 
FF rig & ae font En 
tsed, Isaac, Sutton St. Edmunds, Lincolnshire, Gent, March 25. 
iter, illiam rhe inne of the Union Workhouse. M: 
Sol Shilton, Nottingham. a 


Creditors under Estates in Chancery. 
Last Day of Proof. 
Famay, Jan. 10, 1862. 
Orehard, George, 6 Denmark-st, Camberwell 8 Ge 
Orchard v. Orchard, V. C, Stuart ae 
Assignments for Benefit of Creditors. 
Fripay, Jan. 10, 1862, ' 
Armstrong, Joseph, Bishop Auckland, Durham, Tailo 1 
Hepple & Proud, ‘Bishop Auckland. sbicpagtng ie. 
Stoffel, Joseph, 13 ‘Alfred- -ter, Queen’s-road, Bayswater, Middlesex, Deco- 
rator. Dec 13. Sol Brisley, 4 Pancras-lane, Cheapside, London. 
Deeds registered pursuant to Bankeruptep Act, 1861. 
Faraway, Jan. 10, 1862. 
a me hen Northamptonshire, Draper. Dec 9. Assign- 


Joseph, Bishop Auckland, Tailor. Dec 13. Assignment « 


Armstrong, 
Reg Jan 9. 
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Chadwick, Richard & John Chadwick, Manchester, Cotton Manufactarers. | Fowler John, Pikney’r-reen, Cookham, Derkahie, Grover, Pet Jan T 


coming. Valentine, Leighton Buzzard, Grocer. Dec 13, Assignment. 
Deka, Isc, Bennington, Hertfordshire, Baker. Dec 9. Composi- 

Composition: 
Fon , Rebecca, Norwich, Linen Draper. Dec 9. Assignment. Reg 


lan 6. 
a, Stmon, Liverpool, Jan 1. Composition. Reg Jan 8. 
3s Inn, Bradford-on- Avon, Licensed 


Giddings, Henry, Three Horse 

Victualler. 12, Assignment. Reg Jan 8. 

orn” alsail, Staffordshire, Builder. Dec 20. Assignment. 
fan 9. 


—S ae Dec 11. As- 
, Samuel, Liverpool, Draper. Dec 27. Assignment. Reg 
see Themis, 203 Regent-st, Middlesex, Hosier. Dec 28. Composi- 


Jan9. 
Kare, Chars George, Huddersfield, Cotton Spinner. Dec 10. Assign- 


Ba EY yp gat Kingston-upon-Hall, Grocer. Dec 12. 
Assignment. Reg Jan 6. 
Charlies, Lockwood, near Huddersfield, & Edward Lawrence, 
Preston, Mechanics. Dec 13. Assignment. Reg Jan7. 
McDowall, Walter, Sarah Anne McDowall, & Janet McDowall, Grove- 
park, Camberwel, 8 Sarrey, Boarding School Proprietors. Jan 4. Com- 


Msiroes, Thomse, laliagton, Liverpool Draper. Dec 27. Assignment. 
—, aaa tee — Printer and Stationer. Dec 
Mott, Richard, Broad-green, Thornton-heath, Surrey, Grocer. Jan 7. 
— mont. Rag Jun Coat Pregetptet Dec 16. Assignment. Reg 
gill, David, 85 Rumel-st, Landport, Hants, Baer. Dee 20. Assign- 
Rooms, coms, Edward, E Eatl Shilton, Leicestershire, Brickmaker. Dec 14. 
Assignment. Reg Jan 6. 

a ie ee Dec 17. Assign- 
vathan, Heery ¥ allce, 167 Ox Oxford-st, Middlesex, Linen Draper. Dec 


Warren, Joseph, » Wellintborongh, bet er Wine and Spirit 


Merchant. Dec 13. Assignment. Reg Jan 8. 
Waterfield, Joseph, Peterborough, Furnit Furniture Dealer. Dee 16. Assign- 
ment, Reg Jan 9. 
Bankruypts. 
Faiwar, Jan. 10, 1862. 
ar ep Edward, ae Martin-at-Oak, Norwich, Baker. Pet Jan 


Norwich, Jan 20. Be ose vm Norwich. 
Meee 79 ‘Basing! Basinghall 
tonville-road, Islington, Middlesex, General Merchant. 
London, Jan 2. Sol Holt, Fore oe 
Amis, David, 8 Cleaver-st, Kennington, Surrey, Commercial Traveller. 
Pet Jan 6. London, Jan 28. Sols Miller, Son, & Day, 10 Philpot-lane. 
—_ pop Guinea-st, Exeter, Leather Seller. Pet Jan8. Exeter, Jan 


-st, London, and 37 Pen- 
Pet Jan 7. 


l Floud, Exeter. 
Denntevee; uaa rd, Staffordshire, Builder. Pet Jan6, Burton 
Feb 3. Sol , Birmingham. 
Beardwell, James, Na: — Tailor. Pet Jan 6. Colchester, Jan, 
25. Sol Cardinall, Essex. 


Bebbington, John Oliver, oa. Letter-press Printre. Pet Jan 7. 
Manchester, Jan 22. Sol Livett, Manchester. 
Beck, James, 66 Vauxhall-rd, Liverpool, Grocer. Pet Jan 6. Liverpool, 

m2. 23. Sol een -bldgs; Hotbo w 
Bedford, Stanley, 4 thampton- 5 rn, Middlesex, Wholesale 
Tronmonger. Pet Jan 8. London, Jan 28. Sols Pawle & Lovesy, 7 New- 
inn, Strand. 
William, 5 C= Blackfriars-rd, Surrey, Milliner. Pet Jan 7. 
London, Jan 28. Sol Silvester, 18 Great Dover-st, Newington. 
Bond, Thomas, Norton Bridge, Chebsey, Staffordshire, Labourer. Pet 
Jan 3. Stone, Jan 22. Sol Litchfield. 
—_ Edwin William, 55 Tithebarn- he Liverpool, Grocer. Pet Jan 6 
, Jan m4 Sol Husband, Liverpool. 
Pe -st, Rochdale-rd, eek, Manshenter, Fruit Salesman. 
Pet Jan 6. Sanckoome, Jan 28. Sol Foster, Manchester. 
Calow, John 2 Haymarket, and 41 -st, Middlesex, Tailor. 
fase A London, Jan 23, Sols, Lawrance, Plews, & Boyer. 14 Old 


-chmbrs. 
occke, Haar, 8 Deamagheee Oui ae Bristol-rd, Birmingham, Commission Agent. 


FA ath Thicker rt Crescent-ter, Milbank, Westminster, Grocer. Pet 
Jan 6. London, Jan 23. Sol Kent, 11 Cannon-st West. London. 

Coulton, Isaac Love, 7 Robert-st, Hampstead-rd, Middlesex, Painter, Pet 
Jan 8. London, Jan 24, Sol Mayhew, 26 Carey-st, Lincoln’s-inn. 

Cox, James, Highbridge, Somersetshire, Builder. Pet Jan 7. London, 
Jan 25. Sol Reed, 2a St. Ann’s-lane. 

De re ee ee dee , Staffordshire, Grocer. Pet Jan 7. 
Hanley, Jan 25, Sutton, Burslem. 

Da —_ Du, 13 Ss Cliftonville, Hove, Brighton, Upholsterer, 
Pet Jan Brighton, Jan 27. Sot Goodman, Brighton. 

oe x Boom 09 8 Stranraer-pl, Maida-valo, Middlesex, Assistant to 

a Chiropodist. Ret Jan 8. London, Jan 23. Sol Leverson, 12 St. 


Riweete es Mill- -st, Aberdare, Contractor. Pet Jan 7. Aberdare, 

Jan 28. Sols Simons & Plews, Merthyr Tydfil. 

Evens, dein, | Rast-se, Bene. Monee Speen Pet Jan7. Windsor, 
21. Wi A 

‘ord, Alexander, 17 Northumberland-st, Strand, Wine and Spirit Mer- 

chant. Pet Jan 7. London, Jan 28. Sols Harrison & Lewis,6 Old 


tor. 


: Mereuith, James, Navigati 





Franks, James, Holbeach, Coal Dealer. Pet Jan 7 (in forma pauperis). 
Holbeach, Jan 23.. Sols Brown & Son, Lincoln. 

French, John, Red Horse, Peel-st, Brighton, Inspector of Works at Rail- 
be bane ven Brighton. Pet Jan 6. Brighton, Jan 27, Sol Good- 


sane ell, e— ~~ 11 Lyon-ter, Maida-hill, Middlesex, of 
aida ul Colege Pet Jan. London, Jan 28. Sala Ureick tinue 


Wake _ ae Holmes, 65 Chapel-st, Devonport, Commander in 
Ew scare Navy. Pet Dec6. East Stonehouse, Jan 22. Sols Beer & Rundle? 
evon: 
Gale, John. ¢ Chesham, Bucks, Grocer. Pet Jan6. London,Jan28. Sols 
Lawrence, Plews, & Boyer, 14 Old Jewry-chmbrs. 
Godden, Joseph, Preston-st, Faversham, an. Dec20. Maidstone 


Govier, John, W Banwell, Somersetshire, Victualler. Peét 
ian 7. Bristol, Jan 21. Sols Clifton & Benson, Bristol. 
Gray, Wiligie, Oaraarvon. Victualler. Pet Jan 9. Bangor, Jan 23. 
ms, 


Arms, Pontardawe, Lianguicke, 
shire, Licensed Victualler. Pet Jan8. Neath, Jan 29. Sol a 


Neath. 

Groves, Joseph, Bank Farm, near Pulverbach, Salop, Farmer, Pet Jan 7. 
Birmingham, Jan $31. Sols Clarke, Shewsbury, and Reece, Birmingham. 

Halliwell, John, Wigan-lane, Wigan, Builder. Pet Jan 6. Manchester, 

Jan 22. Sol Gardner, Manchester. 

Ravens, Joseph, jun., Chard, Somersetshire, Mason. PetJan6. Chard 
Jan 20.” Sol Dommett, Chard. 

Harries, David, St. David's-row, Llanelly, , Coal Trimmer. 
Pet Dec 30. Lianelly, Jan 14. Sol Perkins, Lianelly. 

Harrison, James, Not ngham, Lace Maker. Pet Jan 8. Nottingham, 
bad a Wervemomeos b tcher. Pet Jan 6. Birmingham, 

Ha , JO vel pton, Butcher. jan 
Jan 24. Sol Walker, Wolverhampton. 

Hibbert, John, Manchester, Iron and Brasswork Manufacturer. Pet Jan 
6. Manchester, Jan 21, Sols Higson& Robinson, Manchester. 

Hill, Richard, 18 Green-st, Harrow-rd, Paddington, Middlesex, Licensed 
Beer Retailer. Pet Jan 3. Sg 25. Sol Herring, Stafford-st, 
Marylebone-rd. 

Holahan, John, 5 Waterloo-ter, Commercial-rd. East, Middlesex. Lead 
and Glass Merchant. Pet Jan 7. London, Jan 22. Sol Buchan, 


Basinghall- st. 
Hunt, Vere , 9 Stranraer-pl, and W: Stables, Stranraer- 
pl, Maida-hill, Middlesex, Dealer in Horses. t Jan 4 (in form form pau- 


peris). London, Jan 22. Sol as il a hos 
a William, Nottingham, Lucife: Manufacturer. Pet Jan 
7. Nottingham, Jan 30. Sols Buttery rs Heath, Nottingham. 
Jackson, Henry, 23 Bradgate-st, Ashton-under-Lyne, Machinist. Pet Jam, 
7. Meuehenser, Jan 23. Sols Buckley, Ashton-under-Lyne, and Suttony 
png and L High-st, Islington, Middlesex, 
Jarman, Thomas, cy Martinson, High-st, 
Drapers (Jarman & Martinson). Pet Dec 31. London, Jan 23. Sols 
Sole, Turner, & Turner, 68 Aldermanbury. 
ennington, Sayers, 2 London-rd, Litchurch, near Derby, Tobacconist. 
Pet dan 7. Derby, Jan 21. Sol Flewker, Derby. 
Lewis, David, Merthyr Tydfil, Glamorganshire, Builder. Pet. Bristol, 
Jan 27. Sols Abbot, Lucas, & Leonard, Bristol. 
Lockiagton, John, White Bear Public House, Magéalene-st, Cambridge, 
Licensed Victualler. Pet Jan7. Cambridge,Jan 24. Sol Hunt, Cam- 


bridge. 

Mackay, Charles, 20 Compton-st, Brunswick-sq, Middlesex, 
Maker. Pet Jan 6. London, Jan28. Sol Cooper, 9 C 

Manwaring, Henry, 39 George-st, Worceste:, Tailor. Pet Jan4, Wor- 
cester, Jan 24. Sol Corles, Worcester. 

Marshall, John, 51 Brook-st, Chorlton-upon-Medlock, Manchester, Grocer. 
Pet Jan 7. Manchester, Jan 28. Sol Swan, Manchester. 

Mead, William, South Ockendon, Essex, clothier. Pet Jan 8, London, 
Jan 22. Sols Fisher & Son, ‘Aldersgate: 

ion, Llanwanno, y REDO Farmer. Pet 
Jan 6. Pontypridd, Jan 23. Sol Thomas, Pontypridd. 

Moore, Samuel, West Buckland, Somersetshire, Dealer in Turf. Pet Jan3 
Wellington, Jan 16, Sol Trenchard, Taunton, 

Noppen, Baes Van, Nelson-sq, Blackfriars-rd, eee i Ww 
Manufacturer. Pet Dec 27. London, Jan 23. nd Cap Tip 
vere, 96 2 St. James’s-sq, Manchester. 

— George, Orsett, Essex, Blacksmith, Brentwood, Jan 29. S@ 

en 22 Chancery-lane. 

Payne, Charles John, Gresham House, Old Broad-st, London, General 
Agent. Pet Jan 8. London, Jan 22. Sol Peddell, 82 Cheapside, 

Pellatt, William, High-st, Maidstone, Boot and Shoe Maker. Pet Jan . 
— Jan 22. Sol Morgan, 

Pim, George, Greenfield, West Derby, Liverpool, Corn a Pet 
Jan 7. Liverpool, Jan 23. Sols Whitley & Thomson, 

Pook, John, 17 Roxburgh-terrace, Haverstock-hill, Middlesex, 

house Keeper. Pet Jan 7. London, Jan 25. ul dle, Lotng- 


street, 
Potter, Frederick William, 10 Ryder-crsent, St. othe y: Watch a 
ance Maker. Pet Jan7. London, Jan23, Sol Philp, 26 
Preedy, George, & Henry Preedy, la, ar Stemtand, Ine 
Builders. Pet Jan6. London, Jan 23. Sol Melina, 14 St. Doneteat 
Gracechureh-street. 

Price, Rees, Star and Garter Beer-house, Mill-st, Aberdare, Contractor. 
Pet Jan7. Aberdare, Jan 28. Sols Simons & Plews, Merthyr Tyd@fit, 
Reynolds, Benjamin, 19 Cumberland-pl, Westbourne-grove, Middlesex, 
Builder. Pet Jan7. London, Jan 23. Sol Hope, 9 9 Bly-ph Holborn. 


Robinson, haan Bolton, Tailor. Pet. Jan 8. Manchester, Jan 22. Sol 


Edge, Bol 

a Joseph, Tat Bank, Oldbury, Miner. Pet Jan7. Westbromwich, Jan 
Sol Jackson, Westbromwich, 
see ‘Alfred, Bol Totnes Pet J Fa re 
ton, lan 6. Jan 27. Sol 
Stater Joseph, Bolton, Butcher. Pet Jan 6. Bol Richard- 
6. Jan 25. 
son & Hinneil, Bolton. - ” 
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Stafford, William, mseisieds Hanley, Joiner and Builder. Pet Jan 6. 
Birmingham, Jan 20. Sols Tennant, Hanley, and John Smith, Birming- 

am. 

Stuchbery, Mary Hanson, & Caroline Dayus, Upper Mitcham, Sur-sy, 
Stationers. Pet Jan 7. London Jan 22. Sols Lewis & Sons, Wilniing- 
ton-sq 

chemo, Thomas, Kingston-upon-Hull, Licensed Victualler. Pet Jan 
8. Kingston-upon-Hull, Jan 22. Sol Summers, Hull. . 

Towells, Henry, Ilminster, Somersetshire, Painter. Pet Jan 6. Chard, Jan 
20. Sol Paull, Iiminster. 

Tunstall, Daniel, 37 Gooch-st, Birmingham. Nov 13. Birmingham, Jan 
24. 

Unsworth, Edward, Moorfield, near Farnworth, Lancashire, Gent. Pet 
Jan 6. St. Helens, Jan 27. Sol Haddock, St. Helens. 

Walker, John, Denton, Lancashire, Brewer. Dec 19. 
23. Sol Gardner, Manchester. 

Walker, Leonard, & Ellen Walker, Church House Tavern, Lancashire, 
Inn-keepers. Pet Dec 31. Manchester, Jan 22. Sol Dodd, Preston. 
Watson. Liandaff, 23 Mildmay-rd, Stoke Newington, Middlesex, Mer- 
chant’s -ceaiag Pet Jan 8. London, Jan 22. Sol Reed, Guildhall- 

chambe' 

Welch, Timothy, Datchworth, Hertfordshire, Farmer. Pet Jan 4. 
ford, Feb 7. Sol Foster, Hertford. 

Welchman, Charles John, Southam, Warwickshire, Attorney-at-Law. 
Pet Jan 8. Birmingham, Jan 27. Sols Hodgson & Allen, Birmingham. 

Westwood, Samuel, Grove-lane, Smethwick, Staffordshire, Timber Faller. 
Pet Jan 4. West Bromwich, Jan 20. Sol Jackson, West Bromwich. 

Wilks, Thomas, 9 Buck-st, Birmingham. Novy 12. Birmingham, Jan 24. 

Wilson, William, Grasmere, Westmorland, Carpenter. Pet Jan 3° New- 
castle-upon-Tyne, Jan 21. Sols Hodge & Harle, Newcastle-upon-Tyne. 

Winter, Frederick Caudren, Boston, Baker. Pet Jan 7. Boston, Jan 25 
Sols Brown & Son, Lincoln. 

Wynes, James, Liverpool, Beerseller. 
Sol Harris, Liverpool. 


Manchester, Jan 


Hert- 


Pet Jan 6. Liverpool, Jan 23. 








Now ready, in one volume, crown &vo, price 3s, 


TREATISE ON THE ENGLISH LAW OF 
DOMICIL. Dedicated, by permission, to Vice-Chancellor Sir 
Ricwarp Torin Kinperstey. By OLIVER STEPHEN ROUND, Esq. 
of Lincoln’s-inn, Barrister-at-Law. 
London: Wittiam Draper, 59, Carey-street, Lincoln’s-inn, and of all 
rs. 7 





Forwarded on receiving four postage stamps. 


MENDMENT of the ACT of UNIFORMITY.— 
LITURGICAL REVISION ASSOCIATION.—The correspondence 
between the President, Lord Ebury, and Edward Webster, Esq., of Lin- 

coln’s-inn, Barrister-at-law, is now published. 
Sold by W. Drarsn, 59, Carey-street, Lincoln’s-inn. 


AW BOOKS TO BE SOLD 


The following books are to be sold, either together or in separate lots, 
at the prices indicated ; viz.—- . 
8. 


(unbound) 11 11 
(bound) 7 10 
(unbound) 3 5 
(unbound) 6 6 
(unbound) 17 0 
(bound) 1 5 


Price 3d. 





REPoRTS. 

teem M‘Naughten,& Gordon 7 Vols. 
SimonB........+eseeeeeeecees 17 Vols, 
Smale and Giffard ....+-++-++- 3 Vols. 
Kay and Johnson ..........+. 4 Vols. 
Manning, Granger, and Scott . 19 Vols. 
Crompton, Meeson, and Roscoe. 2 Vols. 
Exchequer rts (unbound) 9 9 
Hurlstone and Norman ...... 4 Vols. and 5 parts (unbound) 7 7 


STATUTES. 


Statutes at Large from Magna Charta to 1860, inclusive, 34 
Vols, folio edition, 29 Vols. bound in Calf,and 5in boards .. 25 0 


Immediate communications are reqnested in writing, to Mr. W. Draper, 
the publisher of the “ Solicitors’ Journal,” 59, Carey-street, W.C. 





6d. 


4 ye QUEEN, a new Journal and Review. 
Weekly. Prospectwse* now ready. London, 248, Strand, W.C. 





Now ready, 


EETON’S ILLUMIN ATED FAMILY BIBLE 
Part I., 2s., with Illustrations by Bendemann, Overbeck, Rethel, 
Schnow, &c. The Ornamentation by Noel Humphreys. A Specimen Part 
sent Post Free for 24 Stamps. 
London: S. O, Berron, 248, Strand, W.C.; and all Booksellers. 


HE “LONDON GAZETTE,” and LONDON 
COUNTRY, COLONIAL, and FOREIGN ADVERTISEMENT 


OFFICE, 
No. 5, CHANCERY-LANE. 

HENRY GREEN (for many years with the late George Reynell) begs 
to remind the Legal Profession that a]l advertisements entrusted tohis 
care will meet with that careful and prompt attention which an ex- 
perience of upwards of eighteen years in theinsertion of pro formé and 
other legal notices, &c., convinces him is soessential. 

Public Companies’ Announcements, Election Addresses, &e. immedi- 
ately considered. N.B. One copy only of adverti 


RT UNION OF ENGLAND.—THIRD 

SEASON (1861-2).—The CHROMO-LITHOGRAPHS for subscri- 

~~ the current season are ready for Omens, 13, Subscription, grin a 
Prospectuses on application. — a 

don, 8. SW - BELL SMITH, Secretary. 














LAW LIFE ASSURANCE OFFICE, FLEET STREET, 
London, 2nd January, 1862. 


OTICE is HEREBY GIVEN that a GENERAL © 
MEETING of the PROPRIETORS of the LAW LIFE ASSURANCE © 
SOCIETY, will be held at the Society's Office, Fleet-street, London, on ~ 
Seturday, the first day of February next, at twelve o’clock at noon 

cisely, pursuant to the provisions of the Society’s Deed of Settlement, for 
tthe purpose of receiving the Auditor’s Annual Report of the Accounts of ~ 
rhe Society up to the 3lst of December last, to elect two trustees in the © 

Loom of the Right Hon. Lord Campbell deceased, and the Right Hon, 
teord Abinger deceased, to eiect a director in the room of Benjamin Aus.» 
tin, Esq., deceased, and for general purposes. ; 
The director to be chosen in the room of Benjamin Austen, Esq., de- ~ 
ceased, will remain in office until the 24th = of June, 1865. q 

By order of the Directo 
WILLIAM “SAMUEL DOWNES, Antuanys 


TNITED KINGDOM LIFE ASSURANCE 


COMPANY, 

No. 8, WATERLOO PLACE, PALL MALL, LONDON, 8.W. 
The Hon. FRANCIS SCOTT, CHarrman. 
CHARLES BERWICK CURTIS, Esq., DeruTy CHAIRMAN. 
Fourth Division of Profits. 

SPECIAL NOTICE.—Parties desirous of participating in the fou : 
division of profits to be declared on policies effected prior to the 3lst ot 5 
December, 1861, should make immediate application. There have al 
been three divisions of profits, and the bonuses divided have ave 
nearly 2 per cent. per annum on the sums assured, or from 30 to 100 per 
cent. on the premiums paid, without the risk of co-partnership. é 

To show more clearly what these bonuses amount to, the three follow. © 
ing cases are given as examples: 4 
Amount payable 
up to Dec., 1854, 
£1,987 10 £6,987 10 

379 10 1,397 10 
15 139 15 

Notwithstanding these large additions, the premiums are on the lowest — 
scale compatible with security ; in addition to which advantages, one-half ~ 
af the premiums may, if desired, for the term of five years, remain unpelé:4 
at 5 per cent. interest, without security or deposit of the policy. 

The assets of the Company at the 3lst December, i860, amounted to: ~ 
£730,665 7s. 10d., all of which had been invested in Government and other © 
approved securities. 

No charge for Volunteer Military Corps while serving in the United 
Kingdom. 

Policy stamps paid by the office. 

For prospectuses, &c., apply to the Resident Director, No. 8, Waterloo- 


place, Pall-mall. 
E. L. BOYD, Resident Director. 


Sum Insured. Bonuses added. 
£5,000 


1,000 


By order, 


ramp MUTUAL INVESTMENT, LOAN 
and DISCOUNT COMPANY (Limited), 
17, NEW BRIDGE-STREET, BLACKFRIARS, LONDON, E.C. 
Capital, £200,000, in 20,000 shares of £10each. £3 per share paid, 





CHAIRMAN. 
METCALF HOPGOOD, Esq., Bishopsgate-street. 
SouiciTors. 
Messrs. PATTESON & COBBOLD, 3, Bedford-row. 


MANAGER, 
CHARLESJAMES THICKE, Esq., 17, New Bridge-street. ’ 

INVESTMENTS.—The present rate of interest on money deposited 
with the Company for fixed periods, or subject to an agreed notice of with- 
drawal, is 5 per cent. 

LOANS.—Advances are made, in sums from £50 to £1,000, upon ap- 
proved personal and other security, repayable by easy instalments, ex . — 
tending over any period not exceeding 10 years. 

Applications for the new issue of Shares may be made to the Secretary 
of whom Prospectuses, the last Annual Report, and every information can 
be obtained. JOSEPH K. JACKSON, Secretary. 

TYLER AND COMPANY, 
(Late Goopcuap, TrtEr, & Co.) 
ACCOUNTANTS, 
13,GRESHAM STREET, E.C. 

During a practice of twenty years, T. & Co. have had great experience 
in winding up Joint Stock Companies in Chancery; the investigation of | 
intricate and disputed accounts ; the liquidation of estates under deeds of’ 
inspection, assignment, and composition ; ; and the audit of the accounts ot 
public companies. 

The management of estates under the New Bankruptcy Act under- 
taken. Terms moderate. 


'V\HE GUINEA HAMPER, consisting of one Bottle 

Port, one ditto Sherry, one ditto Brandy, one ditto Rum, one ditto 
Gin, one ditto Whiskey. amper and Bottlés included.—To be had of 
CHARLES A. SIMPSON, 4, Sermon-lane, Doctors’-commons, London, E.C 
Post-office Orders $o be made payable at the General Post Office. Bottled 
Ales and Stout in the finest perfection. Price list of Wines, &c., sert free 
per post on application. 


OAL.—The GUINEA COAL COMPANY’S 

WALLLENDS all the yearround, can only be obtained by address- 

ing to the Secretary, Mr. JAMES JENNINGS, 7, York-road, King’ 8-Cross. 
Station, N. Coke, 15s. 


LBION SNELL, Watchmaker and Jewelier, has 

i, eomares to his New Premises, 114, High Holborn, seven doors.” 

ee pe where he respectfully solicits an inspection of his new 

and well ted stock, 


























